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QUESTIONS PRESENTED 


1. Whether a motion under Title 28, §2255, filed by 
appellant, a prisoner who has served approximately 5 years of an 


8- to 24-year sentence for second degree murder, should have been 


denied by the trial court without any hearing, upon a required 


finding that the files and records of the case conclusively showed 
that he was entitled to no relief, when the motion and the files 
and records of the case actually showed the following: 

@. That appellant was given a preliminary hearing by 
a Coroner's inquest, and at said hearing the Coroner not only failed 
to advise him of his constitutional right to counsel, but also de- 
prived him of his constitutional right to effective confrontation 
of the witnesses by requiring all questions propounded by him to 
be asked through the Coroner. 

b. That testimony admitted at such preliminary hear- 
ing in the above circumstances, although deemed prejudicial as a 
matter of law, was also prejudicial in fact and was a primary cause 
of his later conviction and the affirmance of that conviction. 

¢. That appellant's "confession," signed while he was 
suffering from delirium tremens and was showing evidence of being of 
unsound mind, was admitted into evidence despite the fact that the 
only possibly competent evidence offered of its ‘voluntary’ nature 
failed to even touch upon that issue. 

2. Whether appellant's aforesaid motion should have been 
denied without hearing when certain files and records of the case 
not previously offered in evidence at the trial but since exposed by 
appellate counsel herein and now available to the trial court, make 
it probable that appellant did not receive a fair trial, that the 
confession would not have been admitted at all, that appellant would 
not have been convicted, nor would this Court have affirmed such 


conviction. 


3. Whether appellant, because of the above, was denied 


basic constitutional rights and whether such denial may be asserted 


in this proceeding. 
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SUMMARY OF ARGUMENT 

ARGUMENT . 

I. DEFENDANT'S RIGHT TO COUNSEL WAS 

VIOLATED IN THE PROCEEDINGS BEFORE 
THE CORONER WHEN HE WAS NOT APPRISED 
OF THAT RIGHT, AND, ALTHOUGH UN- 
NECESSARY TO WARRANT RELIEF UNDER 
§2255, THIS VIOLATION DID OPERATE 
TO SUBSTANTIALLY PREJUDICE PEAS 
AT HIS SUBSEQUENT TRIAL... . 


A. Introduction 


B. Defendant Had a Constitutional 
Right to Counsel at the Coroner's 
Inquest, and the Violation of 
That Right by the Failure of the 
Coroner to So Apprise Defendant 
Vitiated His eu vecnuente Con- 


viction . . 


Although the Violation of Defend- 
ant's Constitutional Right to 
Counsel Requires Reversal Without 
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JURISDICTIONAL STATEMENT 


Appellant was convicted of second degree murder in the 
court below and is presently serving his sentence for that con- 
viction. Petitioner's motion for relief under Title 28, §2255, 
U. S. Code, was denied without hearing by the lower court, and 


this denial operates as a final judgment, which this Court has 


jurisdiction to review under the provisions of Title 28, §2255, 
¥ 


Ui - Sis Code. .. 


STATEMENT OF THE CASE 


Appellant, Virgil Vv. Lampe (hereinafter also called 
"Lampe" or "defendant"), was convicted by a jury of the crime of 
second degree murder on January 11, 1955 and sentenced to a term 
of 8 to 24 years, of which he has served approximately 5 years 
a aaa: This is an appeal from the third denial of three 
motions filed by defendant without benefit of counsel under 
the provisions of Title 28, §2255, U. S. Code, all of which 
have been denied without hearing by the same trial judge who 
presided at defendant's trial, upon a required finding that 
these motions and the files and records of the case conclusively 
showed that the defendant was entitled to no relief. Petitions 
for leave to appeal in forma pauperis were filed upon the denial 
of the two previous motions under §2255 and were denied. This 
case is now in this Court for the first time since the judgment 
of this Court affirming the conviction, because the trial judge 
has, for the first time, allowed an appeal in forma pauperis from 
the last denial of defendant's motion for relief under §2255. 
For these reasons, the provisions of §2255 permitting the sen- 
tencing court to refuse to entertain a second or successive 
motion for similar relief on behalf of the same defendant are 
not believed applicable in this case because, since defendant's 


finaneial incapacity to appeal is admitted, there has been no 


review and no opportunity for review of the denial of hearings 
on the previous! petitions. For the same reasons, pertinent 
allegations of the two previous petitions filed by defendant 
under §2255 are’ incorporated for tay on this eppent (App. 


174-182, 183-205, 207-211, 213- 217).7 


The entire record from the trial court in defendant's 


case below, Criminal No. 899-54, is now in this Court, together 
with the Briefs and Joint Appendix in Case No. 12,551, wherein 
the conviction was affirmed in an opinion handed down on 
January 19, 1956. Lampe was represented by court-appointed 
counsel at the trial, and different court-appointed counsel in 
that appeal. In that appeal, the sole questions raised by 
court-appointed counsel involved the admissibility of certain 
res gestae statements made by the victim, and claimed error by 
the trial court in failing to make clear to the jury that evi- 
dence admissibi.ie as to Lampe's co-defendant, O'Brien, was 
inadmissible as to Lampe. fccordingly, the opinion of this 
Court in No. 12,551 (97 U. S. App. D. C. 160, 229 F. 2d 43 (1956)) 
was directed solely to the limited points raised on that appeal 
and did not consider any of the points which will be raised in 
this appeal. 

In order for the Court to better appraise the issues 


herein, the following chronology will be helpful: 


Fri., 7/16/54 7:00 p.m. A fight occurred during a drink- 
ing party involving defendant, 
Lampe, co-defendant, O'Brien, and 
deceased, LaMar, in Barnard Hill 
Park (App. 2). 


1 References to Joint Appendix in previous appeal (No. 
12,551) will be indicated by "J.A ae References to present 
Joint Appendix will be indicated by "App. - 


Sat., 7/17/54 


7/17/54 


7/17/54 


7/17/54 


7/17/54 


7/17/54 


7/17/54 


7/18/54 


7/19/54 


7/19/54 


Unknown 


8:00 p.m. 


11:50 p.m. 


Between 
10:00 a.m., 
10:30 a.m. 


Decedent LaMar regained con- 
sciousness from beating and 


crawled from park (App. 3). 


Police Officers Chief Schatz and 
officer Miller of Mt. Rainier 
Police sew deceased outside of 
Barnard Hill Park (J.A. 29). 


Defendant arrived at No. 12 Pre- 
cinct with Officers Schatz and 
Miller (J.A. 41). 


Officer Shoop talked to defendant 
for five minutes at No. 12 (App. 
7-8). 


Defendant taken to identification 
bureau of police department where 
first seen by Sgt. Schwab (App. 
63). 


Defendant taken to Municipal 
Court and case continued to Aug. 


3, 1954 (App. 8-9). 


Defendant Lampe admitted to D. Cc. 
Jail Hospital (App. 32). 


Decedent LaMar pronounced dead 


(App. 3). 


Sgt. Schwab of Homicide notified 
of LaMar's death (App. 3). 


Defendant "discharged" from 


hospital (App. 32, 35, 68-69, 71). 


Mon., 7/19/54 | 10:30 a.m. Defendant brought to Sgt. Schwab, 
Pvt. Sandburg and Precinct Detect- 
ive Flynn in D. C. Jail, and Sgt. 


Schwab talked to defendant about 


five minutes at this time in 
presence of other officers and 
advised defendant that LaMar had 
died (App. 47, 60-61). 


Mon., 7/19/54 : Confession of O'Brien taken by 
Sgt. Schwab in Col. Fleming's 
office of D. C. Jail (J.A. 61; 
App. 98-102). 


Mon., 7/19/54 | : : Confession of defendant Lampe 
taken by Sgt. Schwab in Colonel 
Fleming's office of the D. Cc. 
Jail (J.A. 50, 57-61; App. 37, 
55-56, 60-61, 65, 86). 


Mon., 7/19/54 , 3:40 p.m. Defendant Lampe "regdmitted" to 
hospital on Dr. Orsinger's order 


(App. 35), and treated for dt's. 


Thu., 7/22/54 .  Unstated Discharged from hospital (App. 
70-21). No time of day stated. 


Fri., 7/23/54 11:40 a.m. Coroner's inquest begun (App. 1). 


Fri., 7/23/54 © 12:30 p.m. Coroner's jury out for delibera- 
tion. Defendant held for action 


of Grand Jury (App. 22). 


8/23/54 Lampe indicted for second degree 
murder (J.A. 102). 


8/26/54 Lampe arraigned - plea, not 
guilty (J.A. 103). 


are 


1/6/55 Trial begun (J.A. 21). 


1/12/55 Trial ended. Verdict: O'Brien, 
"not guilty"; Lampe, "guilty" 
(J.A. 104-105). 


Additional facts which are relevant, respectively, to 
sections I, II and III of this brief are found in the "Intro- 


duction" to each particular section. 


STATUTES INVOLVED 


Title 28, §2254, u. Ss. Code: 
a Te Ve COTO 


"State custody; remedies in State courts 


"An application for a writ of 
person in custod 
court 


8 elther an absence 
ective process or the existence of 
circumstances rendering such process ineffective to pro- 
tect the rights of the prisoner. 


"An applicant shall not be deemed to have exhausted 
the remedies available in the courts of the State, within 
the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, 
the question presented." 


Title 28, §2255, u. S. Code: 
aan Sh 9eend, U. S. Code 


"Federal custody; remedies on motion attacking sentence 


"A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 


"A motion for such relief may be made at any time. 


"Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make findings 


of fact and conclusions cf law with respect theretc. 
If the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law cr ctherwise -pen to col- 
lateral attack, cr that there has been such a denial 
or infringement -f the cconstituticnal rights cf the 
prisoner as to render the judgment vulnerable to col- 
lateral attack, the court shall vacate and set the 
judgment aside and shall discharge the priscner cr 
resentence him cr grant a new trial or correct the 
sentence as may appear appropriate. 


"A ecurt may entertain and determine such moticn 
without requiring the prcduction of the prisoner at 
the hearing. 


"The sentencing court shall nct be required to 
entertain 2 seccnd cr successive motion for similar 
relief sn behalf -f the same prisener. 


"An appeal may be taken to the court cf appeals 
from the order entered on the motion as frcem a final 
judgment on application for a writ cf habeas ccrpus." 


* * * * 


STATEMENT OF POINTS 


The fcllcowing err:rs were vi lative of appellant's 
ecnstitutional rights under the Fifth and Sixth fmendments tc the 
Constituticn: 

1. Appellant was denicd the right to counsel and right 
of effective confrontaticn at the Coroner's inquest, and evidence 
admitted against him at such inquest resulted in deprivation of 
his right tc a fair trial and in the affirmance of his conviction 
by this Court. 

2. Appellant's convicticn was based upon a eonfession 
which, either he did not ccnscicusly make at all, cr which was made 
while appellant was suffering from delirium tremens which sufficiently 
affected his mental capacity t» render such e:nfession involuntary. 
This confession was a substantial factcr in his conviction and was 


relied upcn in the affirmance  f his conviction by this Court. 


SUMMARY OF ARGUMENT 


It is clear from the record that defendant was deprived 
of his constitutional right to counsel at the preliminary hearing in 
this case; he was not advised of his right to counsel; his right to 


effective confrontation of witnesses was destroyed by the direction 


of the Coroner to ask all questions through him; and, as a result, 
evidence was initially admitted against him at such preliminary 
hearing which became of crucial importance at the trial in causing 
certain res gestae statements of the victim to be admitted. This 
was of primary importance in his conviction and the later affirmance 
of that conviction by this Court. The transcript of the Coroner's 
inquest in this case demonstrates clearly that a defendant in the 
District of Columbia who is charged with homicide is deprived of 
the basic constitutional rights which are afforded those accused of 
lesser offenses. 

Independent investigation by counsel appointed by this 
Court since the initiation of this appeal has resulted in the dis- 
covery of records used, but not introduced in evidence, at the 
trial, which make it probable that defendant was not examined and 
discharged from the hospital just prior to his confession, as the 
trial court and the jury were led to believe, and, therefore, 
defendant was not given a fair trial. Such records, now before 
this Court, warrant a full hearing by the trial court in response 
to defendant's motion under §2255. 

Appellant's motion under §2255 and the files and records 
of the case show that his constitutional rights were violated by 
admission into evidence of a confession that appellant did not have 
sufficient mental capacity to make voluntarily. Appellant's brain 
was disturbed as a result of incipient delirium tremens; he showed 
evidence of being "of unsound mind"; his discharge from the hospital 
just prior to the confession was based upon a superficial examina- 


tion lasting just a few seconds; and he had to be readmitted to the 


hospital a few hours after the confession, where he later became 
so violent that he was placed in restraints. The record shows 
further its own deficiency regarding several important issues of 


fact relating to the involuntariness of the confession. There was 


no testimony directed to the effect of delirium tremens upon the 


will; no expert psychiatric testimony at all; and no clarification 
of testimony creating ambiguity as to the mental effects upon an 
alcoholic of withdrawal from alcohol. These factual issues can 
only be resolved in a hearing under §2255, devoted to determining 
whether the confession was “the product of a meaningful act of 
volition." 

Assuming that such a hearing would demonstrate that the 
confession was not the product of a meaningful act of volition, 
appellant has been deprived of rights under the due process clause 
of the Constitution. This raises not merely an issue of “error in 
the admission of evidence," as is presented in cases involving 
confessions obtained during illegal detention (the McNabb rule). 

The confession in this case was truly involuntary, and its use in 
evidence therefore violated the Fifth Amendment. It is believed 
immaterial, therefore, that appellant did not raise these issues on 
direct appeal. 

Moreover, the scope of review under §2255 is broader 
than habeas corpus both at common law and under §2254, which relates 
to state prisoners, and exhaustion of direct appeal should not be 
necessary when, as in the present case, the motion, files and record 


as a whole demonstrate a substantial miscarriage of justice. 


ARGUMENT 


I. DEFENDANT'S RIGHT TO COUNSEL WAS VIOLATED IN THE PROCEEDINGS 
GST ED IN THE PROCEEDINGS 


BEFORE THE CORONER WHEN HE WAS NOT APPRISED OF THAT RIGHT, 
AND, ALTHOUGH UNNECESSARY TO WARRANT RELIEF UNDER §2255, 
THIS VIOLATION DID OPERATE TO SUBSTANTIALLY PREJUDICE 
DEFENDANT AT HIS SUBSEQUENT TRIAL. 


A. Introduction. 


The Coroner's Inquest was held at 11:40 a.m. on Fri- 
day, July 23, 1954. Defendant had been arrested at approximately 
4:10 a.m. on Saturday, July 17, 1954, and booked at 4:15 a.m. 
that day. He was apparently taken to Municipal Court some time 
on July 17 after 9:00 a.m. and before 8:00 p.m. (App. 63, 32).2 

He entered the D. C, Jail hospital at 8:00 p.m. on 
July 17th and was released about 38 hours later, at about 10:00 
or 10:30 a.m. on Monday, July 19th (App. 32, 35, 68-69, 71), but, 
instead of being given a preliminary hearing, he was ushered into 
Colonel Fleming's office at the D. C. Jail and turned over to 
three police officers who were waiting for him in a room "set 
aside" for their use. Sgt. Schwab there and then took his "con- 


fession" (J.A, 57-61; App. 47, 55-57, 60-61, 85-93). 


———————— 


2 The record herein is scant as to what occurred at 
Municipal Court later in the day on July 17; Pvt. Shoop testified 
at the inquest that the charge was then assault with a deadly 
weapon, shod foot and two counts of robbery, but that no hearing 
was held; the A.D.W. was continued to August 3 and the robbery 
charge was "no paper" (App. 8-9). Lampe recalled nothing of this 
(App. 128-133). Even now, Lampe only remembers, or has been told, 
that he was committed by Judge Nadine Gallagher to District Jail 
to be treated for alcoholism (App. 196). 


3 It was obviously more than coincidence that Sgt. 
Schwab, who had been notified of LaMar's death at 8:00 a.m. on 
the 17th (App. 3), happened to be at the Jail hospital at about 
10:00° - 10:30 a.m. when defendant was released as fit for return 
to the cell block (App. 32, 35, 68-69, 71). 


Defendant was readmitted to the hospital at 3:40 p.m. 
that same day (the 19th), where he remained for three more days 
until Thursday, July 22nd, and was then finally released (App. 
69-71). The next morning (July 23rd) at 11:40 a.m., he was 
brought to the Coroner's inquest (App. 1). 

It therefore appears that defendant was in police 
custody prior to the inquest for a total of approximately six 
days, of which only approximately 4-1/2 days were spent in the 
hospital. In any event, no reason was given why defendant was 
not given a preliminary hearing between 10:00 or 10:30 a.m. on 
July 19th and 3:40 p.m. on July 19th, approximately five hours; 
and between his second release from the hospital some time on 
July 22nd and 11:40 a.m. on July 23rd, at least 11-1/2 hours, 
and possibly 23-1/2 hours. 4 

There is nothing in the record to show that defendant 
was ever apprised of his constitutional right to counsel from 
the moment of his arrest at 4:10 a.m. on July 17th until at or 
about the time of his arraignment on August 26, 1954. The 
record does not show it was done at Municipal Court when the 
case was continued (App. 8-9). It was not done at the time of 
his confession (App. 94); and it was certainly not done at the 
Coroner's inquest (App. 2). Lampe himself did not know of his 
right to counsel. The record shows that he had been an alcoholic 
since 1948 (App. 125) and had previously had "dt's" either five 
or nine times, the last of which was only a month prior to this 
arrest (App. 73, 126); that he hed been drinking heavily for 
three weeks with little food prior to his arrest (App. 73, 134); 
that on May 7, 1951 two physicians in Maryland had certified that 
he was insane (App. 116-120); that he had been jailed at various 


z Medical records not part of the record herein, but 
hereinafter referred to, indicate he was finally released between 
8:00 a.m. and 12:00 noon on July 22nd. 


times for jrinking (App. 138-139); that he was the product of a 


broken family and "én his own" since ten years of age (App. 172); 
that he had only a sixth or eighth grade education (App. 128, 
191); and, finally, that he did not know of his constitutional 
right to counsel until a cellmate had his own court-appointed 
lawyer call on him just prior to the arraignment on August 26, 
1954 (App. 191-192). This is corrcborated by the fact that 
defendant's criminal record introduced at the Coroner's inquest 
showed only that there had been charges against him -- not con- 
victions; a larger number of drunk charges; a charge of mental 
observation on May 8, 1952, a charge of A.D.W., shod foot, on 
September 26, 1952, and a charge of assault on November 15, 1952 
(App. 18). No reference was made to the disposition of these 
matters, or whether he had ever been represented by an attorney. 
In his three petitions under §2255, Lampe has fre- 
quently raised the issue of the failure to advise him of his 
right to counsel (App. 188, 190, 191, 194, 215), and this has 
been met only by the U. S. Attorney's citation to the court 
below of the case of Clarke v. Huff, 73 App. D. C. 351, 119 F. 
2d 204 (1941) (App. 209, 216), which, as later shown, is not in 
point. No reference was made by the U. S. Attorney to the later 
Wood case, infra, which is directly in point. This hes un- 
doubtedly contributed to the trial court's denial of all of the 
defendant's motions under §2255 without affording a hearing. 
This case, we sincerely feel, involves an important 
question relating to the proper pre-trial procedures in homicide 
cases. More precisely, the issues in this case focus upon the 
relationship between the Coroner's inquest (which in homicide 
cases in the District of Columbia customarily takes the place of 
the preliminary hearing under Rule 5, F.R. Crim. P.) and the 
fundamental right to counsel under the Sixth Amendment to the 
Constitution. Our submission is that, in the District, pre-trial 


proceedings in homicide cases afford the accused fewer safeguards 
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than are available to one accused of a lesser offense; that the 
defendant was subjected to sub-standard proceedings before the 
Coroner where evidence was elicited which ultimately became 
critical to his conviction and the subsequent affirmance of 
" that conviction on appeal; and that, by the time defendant 
finally had counsel at arraignment, his rights already had 
been irretrievably lost because the assistance of counsel came 


too late. 


Defendant Had a Constitutional Right to Counsel at the 
Coroner's Inquest, and the Violation of That Right by 
ee ES ORS UPON Of Nat Night by 
the Failure of the Coroner to So Apprise Defendant 


Vitiated His Subsequent Conviction. 


It is, of course, settled beyond dispute that the 
right to counsel under the Sixth Amendment requires the right 
to such assistance at "every stage of the proceedings" (Johnson 
v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938); 
Powell v. Alabama, 287 B. S. 45, 53 S. Ct. 55, 77 L. Ed. 158 
(1932) } Weed -v. (U.S. 5 75 0. 5S: Apps. Ds Ce. S745. 128 Fs 26: 365 
(1942); Evans v. Rives, 75 U. S. App. D. C. 242, 126 F. 2d 633 
(1942); Edwards v. U. S., 78 U. S. App. D. C. 226, 139 F. 2d 365 
(1943), cert. den., 321 U. S. 769, 64S. Ct. 523, 88 L. Ed. 1064 
(1944); Noble v. Eicher, 79 U. S. App. D. C. 217, 143 F. 24 1001 
(1944); McKinney v. U. S., 93 U. S. App. D. C. 222, 208 F. 2a 
844 (1953); Gadsden v. U. S., 96 U. S. App. D. C. 162, 223 PF. 2d 
627 (1955); Lee v. U. S., 98 U. S. App. D. C. 272, 235 F. 24 219 
(1956). See also, Annotation, 2 L. Ed. 2d 1644-1655). The 


deprivation of that fundamental right is correctible in a pro- 


ceeding which collaterally attacks the subsequent conviction. 
Johnson v. Zerbst, supra. It is also well established that the 
right to counsel involves the right to be apprised of its 
existence (Wood v. U. S., supra; Evans v. Rives, supra; see also, 
Moore v. Reid, 100 U. S. App. D. C. 373, 246 F. 2d 654 (1957). 


=T1= 


Although an accused may not have a constitutional 
right to a preliminary hearing, Clarke v. Huff, 73 App. D. Cc. 
351, 119 F. 2d 204 (1941), the law is settled that if and when 
such a hearing is afforded, it becomes an integral "stage" of 
the proceedings within the Johnson case, Supra, the accused then 


has a constitutional right to counsel at the preliminary hearing. 


Wood v. U. S., supra.? The substance of this right has been 


embodied in Rule 5(b) of the Federal Rules of Criminal Procedure, 
which requires that upon preliminary hearing the accused be 
apprised of his right to counsel as well as his right against 
self-incrimination. Indeed, the requirements of the right to 
counsel have become so basic that even in state criminal pro- 
ceedings -- where the right to counsel has only a limited appli- 
cation through the Fourteenth Amendment -- four Justices of the 
Supreme Court have declared that "The demands of our civiliza- 
tion expressed in the Due Process Clause require that the 
accused who wants a counsel should have one at any time after the 
moment of arrest." See the dissenting opinion of Mr. Justice 
Douglas in Crooker v. California, 357 U. S. 433, 441-448 (1958), 
in which opinion Chief Justice Warren and Justices Black and 
Brennan concurred. This was followed by a similar dissent in 
Cicenia v. La Gay, 357 U. S. 504, 78 S. Ct. 1297, 2 L. Ed. 2a 
1523 (1958). Manifestly, an accused such as this defendant, an 
unschooled and semi-literate layman, whose body and mind were 
racked by an alcoholic stupor and the effects thereof during 

the entire period involved herein, cannot "want" counsel unless 
he knows and is made to understand that he has a right to such 


assistance. 


2 These same principles were applied to a Juvenile 
Court hearing in Evans v. Rives, supra; Parole Board Examiner's 
and Board Hearings in Moore v. Reid, supra; Fleming v. Tate, 81 
U. S. App. D. C. 205, : ( 5); and courts martial 
proceedings in Burns v. Lovett, 91 U. S. App. D. C. 208, 202 
Fi :20'335-(105e),, 


The above principles are well settled in non-homicide 
eases. The question is whether an accused in a homicide case is 
entitled to the same rights where, by the practice in the 
District, a Coroner's inquest customarily takes the place of a 
preliminary hearing. We submit that under those circumstances, 
the proceeding. before the Coroner is not only a "stage of the 
proceeding" but a critical one. What is termed an "inquest" 
before the Coroner is the preliminary hearing for the person 
accused of a homicide. As such, the minimal safeguards which 
benefit the accused in a non-homicide case must be afforded to 
one accused of a homicide. He must be apprised of his right to 


counsel as well as his other rights.© Not only is this demon- 


strated by the. gravity of the offense, but it is underscored when 
the peculiar duties of the Coroner are considered. Unlike the 
judge or commissioner who conducts a Rule 5 - preliminary hear- 
ing, the Coroner is at once judge and inquisitor. In his role 

as inquisitor, the Coroner is charged with the duty "to hold an 
inquest" in connection with the death of any person from non- 
accidental or unnatural causes, §11-1203, D. C. Code, and "where 
any person is charged with having unlawfully caused the death of 
the person on whom the inquest is held,” §11-1205, D. C. Code, 
his inquisitorial duties include compelling the attendance and 
the testimony of witnesses, and his authority includes "taking 
the testimony of probable defendants provided it is given volun- 
tarily after advice as to their rights." Neely v. U. S., 79 

U. S. App. D. C., at 177-178, 144 F. 2d, at 519-520 (emphasis 
added). To this end, the Ccroner is given broad powers of sub- 
poena and he is required to reduce "the testimony of the witness- 
es to writing” and transmit the transcript of the inquisition 

to the District Court. §11-1205, D. C. Code. 


6 In:Neely v. U. S., infra, the only pertinent local 
case involving:2 Coroner's hearing, the opinion states that 
defendant was informed of his constitutional rights. 
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But the Coroner's duties also involve "quasi judicial" 
functions. Neely v. U. S., Supra. Under his guidance, the 
Coroner's jury determines whether there is sufficient evidence 
to show that "murder or manslaughter has been committed on the 
deceased . . ." §11-1205, D. C. Code. ‘The Neely case empha- 
sizes the impact which the Coroner's proceeding may have upon 
final conviction of the accused. Statements made by the accused 


at the Coroner's hearing (after being epprised of his "consti- 


tutional rights") were there held not within the rule of McNabb 


v. U. S., 318 U. S. 332, 63 S. Ct. 608, 87 L. Ed. 819 (1943), 
and hence were admissible against the defendant at trial. The 
theory of the case was that such statements are not extra- 
judicial in nature and that the Coroner sits "in a quasi judicial 
capacity." 

In short, the Coroner's functions, unlike those of a 
judge or commissioner holding a Rule 5 - preliminary hearing, 
involve a peculiar blend of judicial and investigatory powers. 
In such a proceeding, the accused's need for counsel is 
heightened. Unfortunately, the record in this case unmistakably 
establishes a complete and total violation of defendant's right 
to counsel. 

The Ccroner never advised defendant of his right to 
counsel but contented himself merely with the following state- 


ment made at the commencement of the proceedings: 


"THE CORONER: Wheat is your name? 

"DEFENDANT: Virgil Lampe. 

"CORONER: Dc you know where you are? 

"LAMPE: Yes. 

"CORONER: Do you know why you are here? 

"LAMPE: Yes. 

"CORONER: Since you are not represented by an 
attorney I will give you an opportunity to ask any 


questions you may have of the witnesses through me. 
But I must ask you not to make a statement; just ask 
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whatever you wish to know. Later on I will advise 
you about making a statement to this jury if you 
desire to. Do you understand, both of you? 


"LAMPE: Yes" (App. 2). 


Defendant went through the Coroner's proceeding without counsel, 
and he was nowhere informed that he was entitled to such assist- 
ance. Quite the contrary, he was told that in order to inter- 
rogate the witnesses against him, he was required to do so 
"through" the, Coroner, who, as shown herein, acted in this case 
as both judge and assistant prosecutor. By this instruction, he 
also became defense counsel. We do not think it extravagant to 
state that this instruction constituted a shocking denial of 
effective confrontation of witnesses. 

The potential vices which arise from this combination 
of judicial and inquisitory functions are graphically demon- 
strated by the occurrence which took place when defendant asked 
the only question propounded by him at the proceeding, which he 
was not even permitted to complete. The doctor who had pro- 
nounced LaMar dead was examined initially (as were all witnesses) 
by the Coroner (App. 3-5), an examination which bears reading 
insofar as it demonstrates an approach and tenor more consistent 
with an examination conducted by a prosecuting attorney. At the 
conclusion of that interrogation, the following occurred: 

"DEFENDANT LAMPE: Could that man [decedent] 

have fell when he left that park as drunk as he was, 
because we both slept -- 

"THE CORONER: You see, you are making a state- 


ment. If you want to ask this doctor could these 
injuries this man received been due to a fall. 


"THE WITNESS: Of course I think they could 
have been due to a fall" (App. 6). 


It is evident that the defendant's question was a highly 
pertinent one.; But the Coroner was evidently displeased with 
the witness' response, for immediately following the above, the 


transcript indicates that the Coroner again took up his 
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inquisitorial cudgel in the following manner: 


"BY THE CORONER: 
"Q. You mean with the contusions all about 
his face and all about his chest, all that could 


happen in one fall? A. TZ know nothing about the 
circumstances of the -- 


" 


- But you are answering a theoretical ques- 
tion, Doctor. A. I'm sure there are cases on 
record where people have received such lacerations 
and injuries due to a fall. Now, what type fall -- 
it wouldn't merely be falling down I don't suspect. 
I think he could fall off -- 


"Q. Off a building? A. off a high elevation; 
maybe off a cliff or something. 


"Q. But a man falling his length to the ground 
couldn't have received all those injuries in one 
fall, could he? A. I don't say it is impossible, 
but it is a little improbable. 

"Q. All right. 


"(The witness left the stand)" (App. 6). 


{ The record before the Coroner is replete with such 
partisan conduct on the part of that presiding officer (for 
example, see App. 18, where the Coroner elicited further damag- 
ing testimony to Lampe which had been omitted by the witness; 
and then the Coroner asked about defendant's criminal record for 
the benefit of the Coroner's jury). We do not entirely condemn 
it; the conflicting duties imposed upon the Ccroner perhaps 
render it unavoidable. But we do say that these very circum- 
stances render indispensable the need of a defendant to have, 
if he so desires, the effective assistance of counsel in every 


inquest before the Coroner. 


Although the Violation of Defendant's Constitutional 
——S eee eet endant | 8 vonstitutional 


Right to Counsel Requires Reversal Without Considering 


Whether He Was In Fact Prejudiced Thereby, the Record In 
en ee ene re by, the Record In 


This Case Clearly Establishes Substantial Prejudice. 


Once a denial of an accused's constitutional right to 


counsel is established, as we submit it is in this case, result- 
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ing prejudice to the defendant ig presumed as a matter of law 
(Johnson v. Zerbst, and other cases cited with it, supra). 

While defendant is, on that basis alone, entitled to a reversal 
of the order below, the record of the aftermath of the Coroner's 
proceedings shows that this defendant was sericusly prejudiced 
by the lack of counsel at the initial stages, and that it was 
too late for counsel appointed after the indictment to assist 
defendant effectively. 

The manner in which defendant was prejudiced by the 
deprivation of his right to counsel at the Coroner's inquest 
may be demonstrated most succinctly by the account of defendant's 
trial as set forth in this Court's opinion in Lampe v. U. S., 
97 U. S. App. D. C. 160, 229 F. 24 43 (1956). Three declara- 
tions made to, police officers by the decedent at various times 
subsequent to the assault were admitted into evidence over 
defendant's objection that none of them constituted spontaneous 
declarations. Each declaration identified defendant Lampe as 
the primary assailant. In determining whether the first pur- 
ported Geclaration was spontaneous, the trial court, in the 
absence of the jury, read and considered the testimony given 
before the Coroner by Chief Schatz, one of the two officers 
who first spoke to the decedent after the assault. The 


officer who gave that testimony before the Coroner was not a 


witness at defendant's trial, yet his testimony at the inquest 
ee ee eencant | Ss trial 


was a factor which influenced the exercise of the trial court's 


discretion in holding that the first declaration was spontaneous. ! 
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7 The U. S. Attorney thought this sufficiently im- 
portant to make it part of the record for this Court on the 
previous appeal by a special order of the trial court (App. 171). 
This testimony is found in the Joint Appendix in No. 12,551, 
this Court, at pp. 108-109, and referred to by the U. S. Attorney 
in the "Counterstatement of the Case" on that appeal (p. 4) as 
follows: "The trial court after hearing Officer Miller's testi- 
mony and having read the coroner's testimony of Chief Schatz 
determined that the challenged testimony was admissible as a 
spontaneous declaration under the authority of the Guthrie 
case (R. 39)." 


So obviously crucial was that pre-trial testimony to the 
admissibility at trial of the declaration that this Court's 
opinion quoted it at length in affirming the trial court's 
ruling on the initial declaration (97 U. S. App. D. C., at 162, 
229 F. 2d, at 45). Thus, although defendant was never repre- 
sented by counsel before the Coroner and was never even apprised 
of his right to counsel, the testimony taken at that proceeding 


Gid have a substantial impact upon the admission of hearsay 


declaration identifying defendant as the assailant.® 


Furthermore, it seems reasonably clear that the testi- 
mony taken before the Coroner influenced this Court's opinion 
affirming defendant's conviction. In his appeal, defendant 
challenged the admission into evidence of the decedent's decla- 
rations. As previously stated, this Court set forth the testi- 
mony before the Coroner and substantial reliance was placed upon 
it in affirming the admissibility of the first declaration as 
Spontaneous. The admission of the second declaration was held 
"not prejudicial error since it added nothing to the admissible 


earlier statement." Lampe v. U. S., Supra, 97 U. S. App. D. ¢., 


—e——OoO 


8 Up tc now, this Court probably does not know that the 

Coroner's inquest testimony of Chief Schatz was not reported in 
its entirety in the previous appeal. The District Court's order 
referred to in fn. 7 above certainly indicates that it would be 
~- the reference to "pages 15 through 20" does not indicate the 
contrary (App. 171), and the previous Joint Appendix (pp. 108 - 
109) has no asterisks or cther symbols to show that there was 
further testimony of Chief Schatz before the Coroner which the 
trial court read. This additional testimony, although, in part, 
damaging to Lampe, also constituted effective impeachment of 
either Chief Schatz or Officer Miller, who testified to these 
declarations at the trial. Although both Schatz and Miller had 
indicated that they were together at all times and both heard 
these initial spontaneous declarations, Miller testified at the 
trial that he did n that Lampe was the principal 

Further, this additional 

effective impeachment of 
cc-defendant O'Brien, who was r e@ prosecutor's best wit- 
ness against Lampe. O'Brien had denied actively participating 
in the theft frcm LaMar in his confession (J.A. 63; App. 100); 
in his testimony at the inquest (App. 16-17); and at the trial 
(J.A, 72-73, 77-78). Yet Schatz haa testified at the inquest in 
this additional testimony that LaMar haa said that both Lampe 
and O'Brien had gone through his pockets (App. 13). 


at 163, 229 F. 2d, at 46. Thus, the admissibility of both the 
first and second declarations was supported, at least in part, by 
the testimony taken before the Coroner. In regard to the third 
declaration, which, like the others, pointed an accusatory finger 
at defendant, this Court held that although this declaration was 
not spontaneous and thus should not have been admitted, there was 
no prejudicial error because, inter alia, "there would still have 
been before the jury LaMar's first declaration which may be said 
to have charged the two men with equal participation in the crime." 
In summary, it may be said that the testimony taken 
before the Coroner did have a substantial influence in defendant's 
conviction, as well as the affirmance of that conviction. True, 
there was other incriminating evidence against defendant consis¢- 
ing primarily of his confession, which, as will be shortly demon- 
strated, was the irrational and irresponsible product of a mind 
in the full sway cf delirium tremens. Notwithstanding this, the 
testimony before the Coroner cannct and should not be brushed 
aside. That testimony was elicited at a proceeding in which 
defendant was wrongfully deprived of counsel and was himself 
hedged in by the requirement that he interrogate witnesses "through" 
the Ccroner. And whether or not such testimony will be used at 
trial in homicide cases, the Sixth Amendment requires protection 


of the accused by assuring legal representation for him when this 


crucial link in the chain cf conviction ig forged (Johnson v. 


Zerbst, supra). 

Again we state, as we did at the outset, that this case 
involves an important question, particularly for this Jurisdic- 
tion, concerning the pre-trial precedural rights of one accused 
of a homicide. The impertant procedures before the Coroner should 
be clarified once and for all by this Court so that those accused 
of the gravest of crimes are not afforded less protection than 


those accused of lesser crimes. 


II. IMPEPENDENT INVESTIGATION BY COUNSEL APPOINTED BY THE COURT 
—<<==c«x___———S SE MASEL APPOINTED BY THE COURT 


APTER THIS APPEAL WAS INITIATED HAS REVEALED EVIDENCE OUTSIDE 
e_!D $a SEED EVIDENCE OUTSIDE 
THE ORIGINAL RECORD THAT DEMONSTRATES A FUNDAMENTAL MIS- 
—_=“‘"=__aS Se A FUNDAMENTAL MIS. 


CARRIAGE OF JUSTICE IN PETITIONER'S CONVICTION. 
ene 8 CONVICTION. 


A. Introduction. 


Counsel appointed by the Court to represent appellant 
on this appeal has been impressed with certain facts in this case 
that are inconsistent with appellant's conviction of murder in 
the second degree. As will be shown in section III, infra, there 
is no doubt as to the unreliability of appellant's alleged con- 
fession, and there is serious doubt as to whether it was made 
voluntarily. Appellant, however, has found himself throughout 
the proceedings with the overwhelming task of having to prove the 
negative when he in fact remembers nothing at all. 

Four facts of record prior to this appeal have particu- 
larly impressed counsel herein. First, bearing upon appellant's 
good faith and sincerity in stating that he has no memory of 
having committed the crime or of having confessed, is the fact 
that he rejected the strenuous urgings of the trial court? and of 
his own trial counsel that he plead guilty to a lesser offense. 
He insisted that he did not remember committing the offense (App. 
52). 

The second fact that has impressed counsel relates to 
the questionable nature of the confession, which is discussed fully 
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9 This urging of the trial court occurred after Dr. 
Orsinger had first testified outside the presence of the jury at 
a time when the trial court had tentatively decided to admit the 
confession because of the Doctor's testimony (App. 51, 54). The 
Court said: And the doctor testified about when he saw the 
defendant . . . You have this testimony and it is dama ing, but 
your man tells you he doesn't remember what happened" ces 54). 
Uppermost in the Court's mind, of course, was the fact that the 
Doctor had testified that he had examined Lampe just prior to the 
release from the hospital and the confession, and found him 
rational (App. 34, 43). 


in section III herein, and which was the principal basis of the 


conviction. When appellant was temporarily "discharged" from the 
hospital and a confession obtained, he was not first taken before 
@ magistrate, although the discharge was at 10:00 in the morning. 
This fact, in itself, is not here alleged as grounds for vacating 
his sentence. | It is significant, however, that depriving appel- 
lant of his right to preliminary hearing at that time, which 
would have included persons not of the police force (an attorney, 
or magistrate, cr both), has, in this case, also deprived him of 
the opportunity to ccrroborate his own evidence regarding his lack 
of competence at the time of the confession. (See Mr. Justice 
Black's dissent in In Re Groban, 352 U. S. 330, 340-343, 1 L. Ed. 
2d 376, 384-386 (1957)). 

Third, appellant's lack of memory as to dictating and 
signing a confession was met at trial only with the testimony of 
the police officers who said that he had confessed in their 
presence. Sgt. Schwab, for example, testified at the trial that 
appellant had given the confession on the morning of July 19, 1954 
(App. 29). Yet on July 23, 1954, just four days after the 
alleged confession}; Sgt. Schwab testified at the Coroner's in- 
quest, and not only made no mention of the confession (App. 15-19), 
but said first that Lampe remembered nothing after drinking two 
half gallons of wine (App. 15), and, finally (obviously referring 
to the confession), that Lampe remembered nothing after LaMar had 
pushed him in the chest (App. 17). ‘This, of course, was far less 
than the admissions contained in the written confession (App. 
95-96). Furthermore, it must have been more than coincidence 
that the homicide division police happened to be on hand to ob- 
tain a confession just when Lampe was released from the hospital 
to return to the cell block. Also, it seemed inconceivable that 
@ person in Lampe's condition could have remembered the precise 


details which he allegedly gave in his confession. A close 


reading of the two confessions shows an amazing consistency in 

the very words and phrases allegedly used by Lampe and O'Brien, 
who had just confessed, suggesting that these words had been pus 
into Lampe's mouth. Further, aside from the confession, every wit- 


ness in the case stated that Lampe had no recollection of the crime 
(App. 7,8,9,13,15,17,40,42,47,61). 
O'Brien's confession: 


"Then I left and went and bought a half gallon of wine. 
When I returned Fred and Virgil were sitting on the 
ground about 20 feet from the bench. The three of us 
drank almost the whole half gallon cf wine. It was 
getting close to dark and we all was feeling pretty 
good. Then Virgil accused Fred of being a pimp for 
the police department" (App. 100). 


Lampe's confession: 


"O'Brien came back with a half Ballon of wine and we 
drank almost all of that half gallon. Then trouble 
started between Fred and me. We started arguing again 
about the wine. Then I accused Fred of being 2 police 
pimp because everything that happened around there the 
Mt. Rainier Police was right behind us and I figured 
thet Fred was telling them" (App. 95). 


O'Brien's confession: 


"Then I saw Fred move his hand I don't know whether he 
struck Virgil or not" (App. 100). 


Lampe's confession: 


"I was sitting next tc Fred, he was on my right and 
Fred hauled off and hit me in the left side cof my 
chest with his fist" (App. 95-96). 


* * * * 


O'Brien's confession: 


"Then Virgil took the stump of his left arm and 
wrapped it around Fred's neck. Then he tock his 
right arm and started striking Fred" (App. 100). 


Lampe's confession: 


"I grabbed him around the neck with my bad arm and 
then I hit him three or four times with my other 
hand" (App. 96). 


Fourth, 2 close reading of Dr. Orsinger's testimony 
given first out of the presence of the jury (App. 31-47) and 
later before the jury (App. 66-79), made it apparent that the 
Doctor had no personal recollection of Lampe or the facts of his 
case, and therefore had to rely entirely on the hospital's file 
on Lampe and the custom and practice «f the hospital (App. 43). 
For example, it appeared from the testimony that Dr. Orsinger's 
initial positive statement that Lampe had been "discharged" from 
the hospital on the morning of July 19th at about 10:00 a.m. (just 
pricr to the confession) (App. 32, 35, 69), was based only upen a 
nurse's note to the effect that Lampe had been "readmitted" at 
3:40 p.m. on July 19th (App. 69-70). Even the time of discharge 
@s being 10:00 or 10:30 a.m. was assumed by the Doctor from his 
usual routine (App. 34), and when the Dcector was asked a direct 
question as to when and why Lampe subsequently returned to the 
hospital, he replied, "It was called to our attention that after- 
noon, it doesn't state here and I don't remember the exact way, 
but the usual way is that scme officer in the cell block will 
call us and say this man is not doing so well, maybe you better 
look at him again, and at 3:40 he was readmitted to the hospital 
on my order" (App. 35). Later the Doctor said to the same ques- 
tion, "I don't remember how it happened. It is not stated in 
this record..." (App. 69). 

Even as to his examination of Lampe pricr tc discharge, 
when asked whether he had actually talked to Lampe and asked him 
the five cursory questions referred to in section III herein, he 
replied, "I can't swear that I did. I say that I go through that 
routine as a2 matter of doing my business at the D. C. Jail" (App. 
43). 


It was finally apparent that neither defense counsel 


nor the court examined the hospital file itself which Dr. 
Orsinger had breught with him (App. 32, 67), and from which he 


testified (App. 32-37, 69-70). 
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B. An Independent Investigation Was Necessary. 


Since it is fairly common knowledge that admissions 
to, and discharges frcm hospitals entail more formal entries 
and records than mere notations on nurses' charts, and since a 
number of crucial presumptions had been indulged in to show 
Lampe's competence and tc admit the confession, counsel herein 
believed it important and necessary ts examine the original 
hospital records from which the Doctor was testifying, but 
which had nct been introduced at the trial. The pertinence of 
this examination tc the issues on this appeal is far greater 
than in an ordinary case, because Lampe's confession was vital 
to the prosecution's case and, in fact, was one cf the primary 
reasons for this Court's affirmance of the ecnviction. 

In summary, therefore, the trial court and the Jury 
were both impressed with the fact at trial that Lampe wes not a 
hospital patient actively undergoing treatment for dt's when he 
gave his confession, but were told that he had been examined 
and discharged from the hospital tc return to the cell bicek, 
and, further, that it did not become necessary for him tc return 
for further treatment until 3:40 p.m., which was three hcurs and 
fiftecn minutes after the confessicn was completed. But, if 
Lampe had nct been discharged from the hzspital, he had not had 
even a superficial examination by Dr. Orsinger at 10:00 or 
10:30 a.m., nor had he been found rational and competent to 
leave the hospital prior to the ecnfessicn. Thus, if the hospi- 
tal records do n-t ccrroborate the fact that Lampe was dis- 
charged at 10:00 cr 10:30 a.m. and later readmitted tc the 
hospital at 3:40 p.m. that same day, both the trial court and 


the jury were seriously misled at the trial, and Lampe, of 


course, was fatally prejudiced thereby. 


C. Results of the Independent Investigation. 


Appellate counsel have therefore ccnducted an indepen- 
dent investigation into the circumstances attending appellant's 
discharge from the jail hospital, his confession, and his re- 
admission to the hospital for treatment for delirium tremens. A 
visit tc Lortcn Penitentiary on January 13, 1960, where all of 
appellant's medical reccrds are now kept, has revealed some 
startling facts. Pertinent copies are attached heret> as 
exhibits. 

i. The Temperature Chart. According to the prosecu- 
tion witnesses, including the Senior Medical Officer of the jail 
hospital, appellant was in the jail -- not in the hospital -- 
from 10:00 or 10:30 a.m. until 3:40 p.m. It is during this time, 
specifically between 11:30 a.m. and 12:25 p.m., that appellant 
is said to have confessed (App. 37). Appellant's Temperature 
Chart shows, however, that his temperature was being taken at 


the hospital at 12:00 noon on July 19, and was recorded at 100° 
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(Exhibit 1 hereto). 
2. Pulse Chart. Also at 12:00 noon on July 19, 


while appellant was alleged to have been in the middle of dic- 
tating a confession, his Pulse Chart shows that his pulse was 
being taken at the hospital and was recorded at 90 (Exhibit 1 
hereto). 

3. Respiration Chart. Also at 12:00 noon on July 19, 
while appellant was alleged tc have been in the middle of dic- 


a If, appellee should argue that, merely for con- 
venience, the nurse used the "12 c'clock noon" column to record 
the temperature at 10:00 cr 10:30 a.m. when Lampe was "dis- 
charged," can appellee then answer why Dr. Orsinger testified 
twice that one of the principal reascns Lampe was discharged was 
because his temperature was then "normal" (98.6°) (App. 36, 73). 
Further, @ more convenient space for temperature taken at 3:40 
p.m. that day, when Lampe was allegedly "readmitted," would have 
been the 4:00 p.m. column, but this entry was omitted entirely, 
and the next reading after 12:00 noon was 8:00 p.m. that night. 


tating a confession, his Respiration Chart shows thet his respira- 
tion was being taken at the hospital, and was reccrded at 20 
(Exhibit 1 hereto). 

4, Nurses' Record. Finally, the Nurses' Record for 
July 19 contains the hourly entry, on one line: "8-12 - Yeast 
Tabs - resting in bed. Seen and discharged by Dr. Orsinger." 
This is followed on the next line by the entry: "4 p.m. - Yeast 
Tabs." This, in turn, is followed by a reference to 3:40 DsM.; 
when appellant was said tc have been "readmitted" (Exhibit 2 
hereto). 

5. Doctors Orders Sheet and Admission Record. The 
Deetor's Order Bheet says for July 19, 1954: "Discharged - 
cancelled - Dr. Orsinger." It does not say "readmitted" (Exhibit 
3 herein). The Admission Record has an entry, "Date of Discharge - 
7-19-54," which is crossed out, and then "7-22-54" is inserted (Ex. 4). 


6. The Daily Recurd at the Central Control Office. Upen 


counsel's recent inquiry at the D, C, Jail, it was learned that 
the Central Control Office of that institution keeps a daily 
record showing intra-jail movements of prisoners. That record 
for July, 1954 was located on January 15, 1960, just prior to the 
filing of this brief, but tco late for copies to be obtained to 
file herein. This daily reccrd shows that Lampe was moved on 


July 17, 1954 from CB-1 tc Jail Hospital. There is no record of 


any movement from the jail by Lampe on the 18th through the 2lst -- 
including the 19th, which was the date of the allegec confession. 


The record for July 22, 1954 shows that Lampe was moved from Jail 
Hospital to CB-2. 


D. Argument. 


None of the above facts regarding the hcspital records 


have as yet been of record in this case. 2 Had they been known 


to the judge and jury, it is extremely unlikely that the con- 
fession would have been admitted, and appellant could not reason- 
ably have been convicted. And even if they had been known to 
appellant's counsel on the original appeal, these same facts, 
dehors the record, could not have been the basis of reversal 
(Waley v. Johnston, 316 u. S. 101 (1942) - habeas corpus; unani- 
mous decision). 

Appellant does not mean to imply perjury by the police 
officers or the medical officer, nor does he mean to imply knowing 
use of perjured testimony by :the prosecution. Cf., Mooney Vv. 
Holohan, 294 U. 8. 103 (1935). But surely, even without any such 
allegations, the facts related above pose the very case for which 
§2255 was designed. Surely these facts call for "an inquiry in a 
court of the United States into the very truth and substance cf the 
causes of his detention." Johnsen v. Zerbst, 304 U. S. 458, 467 
(1938). Surely on such facts as these the trial court is called 
upon "to look beyond forms and inquire into the very substance of 
the matter." ce These must indeed be "the exceptional circum- 
stances where the need for the remedy afforded by the writ of 
habeas corpus is apparent. '' Bowen v. Johnston, 306 vu. gs. 19, 26- 
27 (1939). For here, there is every reason to believe, there has 
been “a fundamental miscarriage of justice for which no other 


v————— 


i1 the remedy of §2255, this being a 
@ held that it can ex 
even without regard 
the accused has had and impartial trial 
26 F. 2d 533 (1942)). 
ously outside the 
corpus petitions in- 
aie (Moore v. Reid, 100 U. §. App. 


12 In fairness to the trial court which denied the §2255 
petitions without hearings, these medical records have never been 
presented to it. A similar situation occurred in the Coates case, 


(see fn. 1 of that opinion). 
Life. 


acequate remedy is presently available." Hill v. U. S., 223 F. 2c 


699 (6th Cir. 1955) (per curiam <pinicn by Mr. Justice P-tter Stewart 
and Judges Martin anc Miller), anc this is the very case where a 


"c:llateral remedy is requirec in »rcer t. av id manifest in- 


Justice" (Hodges v. U. S., 


WI. A HEARING ON APPELLANT'S MOTION UNDER §2255 WAS REQUIRED 
ae 
BECAUSE HIS ALLEGED CONFESSION WAS ADMITTED INTO EVIDENCE 
ee NEO EVIDENCE 
IN VIOLATION OF THE FIFTH AMENDMENT TO THE CONSTITUTION, 
eh CONDE LIUL LON 


AND THE MOTION, THE FILES AND THE RECORD OF THE CASE DO NOT 


CONCLUSIVELY SHOW THAT APPELLANT IS ENTITLED TO NO RELIEF. 
ee A LO NO RELIEF, 


A. Introduction. 


The record herein shows the following: 

Shortly after his arrest, appellant was hospitalized 
for delirium tremens (App. 32). Delirium tremens is an "acute 
alcohol[ic] brain syndrome, his brain was disturbed as a direct 
effect of his drinking" (App. 32), a "toxie psychosis" (App. 33), 
rendering the brain abnormal and irrational (Ap p. 37, 68). In 
fact, in response to a question by the court, the medical expert 
testified that appellant showed evidence "of unsound mind" (App. 
33). 

The morning following appellant's hospitalization in 
this condition, Sgt. Schwab cf the Homicide Bureau was notified 
of LaMar's death (App. 3), and within two hours thereafter, 
appellant was "released" from the hospital and returned to jail 
(App. 32). For purposes of discharging appellant, the doctor in 
charge gave appellant only a "superficial" examination (App. 33- 
34, 39), based upon five short questions and answers (App. 42-43), 
and lasting "just a few seconds" (App. 79). Although on the 
basis of this admittedly superficial examination appellant 
appeared to be "better than the other men who needed his bea" (App. 
43), the same doctor later had serious misgivings as to the 
reliability cf appellant's confession, based upon appellant's 
condition later the same day (App. 74, 76). 

Upon his return to the jail, appellant's confession 
was completed within 2-1/2 hours (App. 37). Only three hours 
thereafter, in classic understatement, appellant was determined 


to be "not well" (App. 69). That very night, his delirium tremens 
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was "full-blown" and "it was necessary to strap him down in 
restraints" (App. 36). 
It is perhaps superfluous to add that any confession 
taken at such a time would be, as stated by the dectcr, of . 
doubtful reliability. Even one of the pblice officers who was 
present during the "confession" testified: 


"Q. How long did it take him to answer a very 
simple question? A. Well some of the questions he 
didn’t understand. They were repeate or him an 


it would take him @ couple of minutes... ." (App. 
89) (emphasis addedy, 


* * * * 


"Q. You thought at the time [bf the Sonne $84 on 

he was suffering from too much alcohol? A. 
From the after peeocus of too much alechol" (App. “o1)° 
emphasis adde 


The only medical expert at the|trial testified as 


follows regarding the ccnfessicn: 


me - New, reading that statement | [the confession], 


it seems a logical sequence cf events. 


"I must also say that I have had cther statements 
made to me by people bordering on the dt's, or in dt's, 
which seemed like a logical statement, and then when I 
questioned further in that condition, I would find that 
the statement had many irregularities in it. 


"To use, for example, the peneon that confesses to 
a crime at he didn commit. | 


" 


- - Dt pecple, people betdering cn them or 
going into them, may make statements which, while 
logical to us, may not necessarily be so" (App. 38-39) 
(emphasis added). 


* * * * 


"I don't think you could place reliability on 
everything that is said by a man that Is about to go 
into dt's, or went into dt's in that period I showed, 
three days to a week. 


"You could not count them as the statements of a 
normal brain” (App. 37) (emphasis adde 


Secticn 2255 Requires A Hearing Unless the Motion, the 


Filles and the Record of the Case Coneclusively Show That 
ae 


Appellant Is Entitled to No Relief. 


Section 2255 is unambiguous regarding the duty cf the 
District Court to grant a hearing upon a motion under §2255: 


"Unless the motion and the files and records cf 
the case a eet anon ae that the amine is en- 


titled to no relief, the court shall . grant a 
Son etermine e “issues and make 


rompt hearin 
Fre araee oF fact and conclusicns of law with respect 
thereto" (emphasis added). 


The Supreme Court has unanimcusly held that a literal 
application cf similar mandatory language is "the cnly admissible 
procedure. Nothing less will satisfy the commande cf the statute 
that the judge shall proceed 'to determine the facts of the case, 
by hearing the testimony and arguments.'" Walker v. Johnston, 
312 U. S. 275, 285 (1941); cf., Bailey v_U. S., 101 U. S. App. 
D. C. 11, 246 F. 2d 698 (1957), reversing cenial of a §2255 
hearing, citing Walker v. Johnston, Supra. 

A case in this Court closely analsgous to the instant 
case is Coates v. U. S., _. ‘U. S. App. D.C. ony Pe eG. 
(No. 15,203, this Court, decided December 10, 1959). There the 
motion under §2255 alleged that appellant was under the influ- 
ence of crugs when he entered a guilty plea. Several hours 
prior to his plea, appellant had been found competent by 2 
doctor, though the dectcr noted that appellant would "soon begin 
te suffer symptoms of withdrawal from drugs." Coates v. U. S., 
Supra, slip opinion at pp. 2, 4. This Court held: 

"We cannot tell -- nor does the record disclose how 
the files or any material to be found therein cculd 


demonstrate ‘conclusively' that appellant was en- 
titled to no relief. Thus the clear command of the 


statute required that a hearing be held.’ Id., slip 
opinion at pp. 2-3 (latter SapRaSTS added). 


The Only Wey t: Resslve Substantial Issues :f Fect 
ieee es Sues cl Bact 


Regarding the Inv.lunteriness -f Appellant's Confessicn 
—— eee ES Ppe i sant Ss Cvntessicn 


Is By @ Hearing in the District Court. 
SPSS REC EENG SN Ne PLSUPLCe’ Court. 


In the Cuates case, Cdiscussec immeciately abve, the 
Court emphasizec that relevant issues -f fact cule net be c.n- 
clusively Ceterminec .n the trial ree. rc, thereby necessitating 
a hgahene andew §2255. The C.urt was there referring tc meciceal 
facts reggrcing the effect upcn appellant _-f withcrawal frm 
narcotics at the time .f appellant's plea of guilty. See Cates 
v. U. S., supra, slip wpinion at pr. 3-4. 

The factual issues in the present case are strikingly 
similar. As will be shown at pages 34-39 bel. w, appellant was 
Ceprived f constituti-nal rishts relatin: t: self-incriminaticn 
and cue prcecess of law. In brief, the cunfessicn acmittec into 
evidence against him "mst pr-bably was n t the pr.cuet «f any 
meaningful act -f volition," Cue t. incipient Celirium tremens. 
Cf., Blackburn v. Alabama, U.S. ses (Nv. 50, Cecidec 
January 11, 1960), slip .pinion at ». 12. The facts regarding 
this issue that the reeurd d.es nit shiw are as persuasive as 
the facts that the recerc does shcw in Cemsnstrating the neec in 
this case for a hearing in the sentencing c.urt. 

As in Blackburn, Lampe himself has ne rec wllection of 
the fight -r of the alleged ccnfession (/pp. 129-149). This is 


typical -f Lampe's experience with celirium tremens (App. 137), 


as with Blackburn's experience with amnesia. Cf., Blackburn v. 


a 
» Supra, slip opinion at p. 3. 


Of particular significance, therefore, is the absence 
in the record of any direct testimony regarding the effect of 
delirium tremens upon the will. Cf., Coates v. U. S., supra. 

The only competent testimcny regarding appellant's mental con- 
dition was directed not to volition (the constitutional issue), 
but to reliability (an evidentiary issue). See App. 37-39. More- 
over, there was no psychiatric expert at the trial, despite 
several disclaimers by the medical expert of competence to render 
@ psychiatric opinion cn various issues vital tc proper disposi- 
tion of this case (App. 33, 37, 41). On these very issues, how- 
ever, the conclusion was expressed by laymen (with no warning 
instruction to the jury) to the effect that appellant's con- 
fession was "freely and voluntarily" given (App. 29, 48, 56, 87). 
Yet this very Ccurt has held: 

"Also obvious upon a moment's reflection is the fact 

that, while a lay witness's cbservation of abnormal 

acts by an accused may be of great value as evidence, 

a statement that the witness never observed an ab- 

normal act cn the part of the accused is of value if, 

but only if, the witness had prolonged and intimate 

contact with the accused." Carter v. U. S., 102 U. S. 

App. D. C. 227, 237, 252 F. 2d 608, O18 (1957). 
See also, Hopkins v. U. S., No. 14,939, this Court, decided 
December 11, 1959. 

It is, therefcre, of little substance that the jury 
apparently found that the confession was "freely and voluntarily” 
Given. The record was devoid of any direct competent medical 
evidence on|this issue. An appellate court is not bound by such 
a finding when the reeord demonstrates it to be contrary to fact. 
Chambers v. Florida, 309 U. S. 227, 84 L. Ed. 716 (1940) (unani- 
mous decision) ; Blackburn v. Alabama, supra (unanimcus decision). 
Similarly, this Court should not hesitate to find in the present 


case that the record is devoid of facts essential to determine 
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whether the confession was or was not voluntary, because only 
lay testimony was directed to the issue of "voluntariness," 
while expert medical testimony was directed only to the issue 
of "reliability." There is an interesting parallel between the 
Coates case and the facts here. In Coates, this Court relied 
heavily on the following: 

"Dr. Griffin's repcrt showed that the prisoner 

would 'scon' begin to suffer withdrawal symptoms. 
How soon was 'soon'? What are ‘symptoms of with- 
drawal from drugs'? Hcw are they manifested? What 
is their effect? The 'symptcms will reach their 
maximum in abcut 24 hours,' the doctor advised the 
court. He even recommended hospitalization during 
the withdrawal period, as appellant's counsel had 
asked." Coates v. U. S., supra, slip opinion at 
pp. 3-4. 
Here, Dr. Orsinger testified in substantially the same fashion, 
leaving unresolved substantially the same issues. He said, 
referring tc dt's as in Lampe's case: 
" , . . the average case starts within 24 hours after 
the withdrawal of the alcohol, but there are many 
cases that start within 36 cr 72 hours later" (App. 
ST). 

The motion, files anc record, therefore, do not "con- 
clusively show that the prisoner is entitled tc no relief." 
Just as in the Coates case, supra: 

"The cnly way tc have resolved the issue was by 2 
hearing after which the facts could have been found 


and applicable conclusions of law could have been 
made." Id., slip opinion at p. 5. 


D. Appellant's Convicticn Resulted From a Deprivation of 
His Rights Under the Fifth Amendment tc the Constitu- 
tion, and Not Merely From an Erreor by the Trial Judge 


Regarding a Rule of Evidence. 


Lampe's alleged confession was taken when he wa@s about 


to enter "full-blown" delirium tremens (see pp. 29-30, supra). 


sais 


weer 


This fact not only rendered any confession by him of doubtful 
reliability. It also raises the serious constitutional issue -- 
not open te resclution withcut a further hearing -- that appel- 
lent's confession "most probably was not the product of any 
meaningful act of volition." Cf., Blackburn v. oe Os 
___ (January if, 1960) (unanimous decision; no physical coercion), 
slip opinion at p. 12. As a result, "the use of this evidence to 
convict [Lampe] transgressed the imperatives of fundamental justice 
which find their expression in the due process clause..." iId., 
slip opinion at p. 12. Cf., Fikes v. Alabama, 352 U. S. 191 (1957) 
("no evidence of physical brutality"); Chambers v. Florida, 309 

U. S. 227 (1940) (unanimous decision). 

There is an important distinction between the involuntary 
confessions in the cases cited immediately above, and a confession 
that is "involuntary" in the sense that that word is used in cases 

following 

/ McNabb v. U. S.,' 318 U. S. 332 (1943), and Mallory v. U. S., 354 
U. S. 449 (1957). In Blackburn and Fikes, as in the present case, 
there was no physical coercion, but the confession that was intro- 
duced into evidence nevertheless was "not the preduct of any 
meaningful act of volition." Cf., Blackburn v. Alabama, slip 
opinion at p. 12. Admission cf such a confession into evidence, 
of itself, constitutes a violation of the due process clause, 
regardless of whether "other evidence establishes guilt or 
corroborates the confession." Blackburn v. Alabama, a Oe ee. 
(No. 50, decided January 11, 1960), slip cpinion at pe Ts 

In cases under the McNabb - Mallory rule, on the other 


may 
hand, the confessions referred to as "involuntary"/have actually 


been given freely and voluntarily, but have been labeled “involun- 
tary" because made curing illegal detention. In order to dis- 
curage the practice cf questicning during illegal detenticn, and 
in order to preserve the integrity of the administration of 
criminal justice, the Supreme Court has thus upset convictions 


based upon veluntary confessions obtained during illegal cetention. 
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The Court has done this not under compulsion of the Constitution, 
but as a rule of evidence. As stated by two of our leading 
constituticnal scholars, Professors Hogan and Snee, in analyzing 
the McNabb - Mallory rule: 

"First, it is certain that the reasons for excludin 

the confessions flow Tron 2 nohoonstititiohal source 


quoting from McNa econc, 
the doctrine se ge in the " [Menabb } case “4s de- 


rived from the inherent power of The Supreme Court to 
formulate 'rules of evidence to be applic ad in federal 
criminal prosecutions’ [citing McNabb, at 341)..." 


Hogan & Snee, The McNabb - Mallory Rule, 47 Georgetown 
L. 3. 1 (1958)-tamphasis added} 
Similarly, it has been held that "Illegal detention is a ncn- 
constitutional and non-jurisdictional defect ..." U.S. v. 
Morin, 163 F. Supp. 941, 944 (W.D. Pa., 1958) (emphasis added). 
The failure to recognize the distinction between a truly 
involuntary confessicn that constitutes a violation of the Consti- 
tution, and an "involuntary" confession in the MeNabb - Mallory 
sense, has led to considerable ccnfusion in the decisions. This 
confusion has been compounded by the fact that many cof these 
cases were decided after McNabb (1943) and after Mitchell v. U. S., 
322 U. S. 65 (1944), but before Mallory (1957). 
As explained by Hogan and Snee, the McNabb opinicn was 
"somewhat of 2 mystery" and "elusive," and "bewildered the judici- 
ary." Hogan & Snee, op. cit., at 3, 4. Mitchell, however, served 
only tc add tc the bewilderment. After Mitchell the McNabb rule 
"pemains surrcunded by 2 vague penumbra, and its outlines defy 
definition." Note, 47 Col. L. Rev. 1214, 1220 (1947). Mitchell, 
in fact, "sent the McNabb rule into eclipse." Hogan & Snee, cp. 
eit., at 8. As the same authors point out, in the 4-1/2 years 
after Mitchell was decided, the MeNabb rule was successfully in- 
voked only once. 


It was during this pericd of uncertainty in the law -- 


when McNabb (1943) had been "eclipsed" by Mitchell (1944), and 


Mallory (1957) had not yet been deciacd -- that a number of cases 
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were decided holding that admission into evidence >f confessions 
taken during illegal detention is not "jurisdictional" error in 
habeas corpus or §2255 proceedings. It is questionable whether 
these cases would have been decided in the same way if they had 
arisen after Mallory. One of such cases was Eury v. Huff, 79 U.S. 
App. D. C. 289,,146 F. 2d 17 (1944), in which this Court held: 

"Assuming the petition means that an involuntary con- 

fession was actually received in evidence [citing 

McNabb], still that question could not be retried by 

the procedure of habeas corpus. Sufficiency of the 

evidence to support a conviction is not jurisdictional 


and 1s not open to review in habeas corpus proceedings." 
Id., 146 F. 2d, at 17-18. 


There are two important points to note in this decision. First, 


although the Court refers tc an “involuntary confession," there 


was no showing in the Eury case that the confession was truly 


involuntary in the ccnstitutional sense. The opinion recites that 


aside from the claim of illegal detention, Eury claimed "that he 
was subjected to constant physical and mental pain,” but the 
opinion does not say that Eury showed this resulted in a coerced 

or truly involuntary confession. Thus we assume that the appellant 
in Eury argued only that he had voluntarily made incriminating 
statements because of an illegal detention. This, in fact, is the 
understanding of the Eury case expressed by this Court in Smith v. 
U. S., infra, where the Eury case is labeled a case of "confessions 
obtained by illegal detention," 

Second, in reaching its conclusion in Eury, the Court relied 
heavily cn Mitchell, the case that had "eclipsed" McNabb. Quoting 
Mitchell, the Court held that the power of shaping rules of evi- 
dence "is not to be used as an indirect mode of disciplining 
[police] misconduct." Eury v. Huff, 146 F. 2d, at 18. Since the 
McNabb rule at the time cof the Eury decision was not even being 
invoked successfully on appeal (see Hogan & Snee, Cbs G20. 5 -at.8)5 
it is little wonder that it was not applied in Eury, which was a 


habeas corpus proceeding. 


Eury v. Huff, therefore, is distinguishable from the 
instant case on the ground that the confession in Eury was "in- 
voluntary" only in the McNabb sense. Further, the Eury case is 
considerably weakened as authority -- and should be limited when- 
ever pcessible -- because of its heavy reliance on Mitchell v. 

U. S., since clarified by Mallory. In both these respects, the 
Eury case is typical of the cases that appear to suggest that the 
scope of review under §2255 is a very narrow one. 

Another case in the Eury group prior to Mallory is 
Smith v. U. S., 88 U. S. App. D. C. 80, 187 F 2d 192 (1950), cert. 
den., 341 U. S. 927 (1951). In that case the Court again held -- 
not reaching the instant case -- that "admission of. confessions 
obtained by illegal detention is not a ground for collateral 
attack . . . [citing Eury v. Huff]." 265.3. 80 Uy Se Reps Da Gy; 
at 85, 187 F. 2d, at 197 (emphasis added). This, in fact, was 
stated by the Court to be "the precise question” in the Smith 
case (id.). One interpretation of Smith, therefore, is that the 
Court found that there was not in issue "a denial of 'constitu- 
tional rights,'" but "merely the erroneous admission of evidence." 
In the present case, cf course, the confession was truly involun- 
tary in the direct constitutional sense of violating the due 
process clause, since it "most probably was not the product of 
any meaningful act of volition" (Blackburn v. Alabama, __ U. S. 
___ (January 11, 1960), slip opinion at p. 12). Under this inter- 
pretation, Smith v. U. S. is therefore clearly distinguishable. 
On the other hand, if Smith says that, regardless cf whether the 
confession was truly invcluntary, its admission into evidence is 
not per se @ viclation of the due precess clause, Smith is then 
inconsistent with Blackburn and with Bowen v. Johnston, 306 U. S. 
19 (1938). 

Hodges v. U. S., so iU. S. App. D.C, ea pA ee 

» No. 14,683 (December 30, 1959), which is otherwise dis- 
tinguishable as shown below, reaffirmed the principles cf the 
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Smith case, the Court éssuming, arguenc>, that the confession was 
truly inveluntary. On this assumption, we submit the Court could 
have permitted relief under §2255 without even calling Smith into 
question, because, as indicated above, Smith did net involve a 
truly involuntary confession. A reading of the Hodges opinion 
would indicate that appellant did net attempt to Cistinguish Smith. 
On the ¢.ntrary, the Court there stated, "Our preblem new is whether 
(Smith v. U. S.] shculd be abandoned." Hocges v. U. S., slip opinion 
at p. 5. 

It is submitted, theref-re, that appellant here shculd 
not be foreclcsed from consideration <f this distineticn, which 
eculd be vital to his case, because of the failure of an earlier 


appellant t» raise the issue. 


The Court Has Power Under a $2255 Motion Te: De Substantial 


Justice on the Merits cf the Case, Regardless of Whether 
—eeS Se teGorctess of Whether 


Petitioner Has Previously Raised the Constituticnal 
—_—_———— ee the Constituticnal 


Deprivation on Appeal. 
mee PP eel 


Petitioner has never hac a hearing in any appellate court 
regarding the viclation of his eonstitutional rights by admission 
into evidence -f the inveluntary confessi-n. In fact, the present 
metion under §2255 is all the more urgent because, as shown above 
at pp.dgJ-S4, appellant has never even had proper ccnsideraticn of 
this issue at the trial level. Clearly there is "a fundamental 
miscarriage of justice" when 2 man is convicted -f second degree 
murder without an adequate hearing in any court as ts the depriva- 
tion of a constitutional right. Cf., Hill v. vu. S., 223 F. 2d 699 
(6th Cir. 1955) (per curiam opinion, with Justice Potter Stewart 
& member cf the ccurt); Coates v_ U. S., __—-U. S. App. D.C. Pea, 
—_ F. 2d (No. 15,203, decidec December 10, 1959). 

Even were we t. assume, however, that there were adequate 


facts of record in this case on which t:> have based a direct appeal 
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on the jnadmissibility of the invcluntary confession, appellant 
shceuld not be barred from a §2255 review of the deprivation cf his 


constitutional rights. As stated by the Supreme Court in an opinion 


by Chief Justice Hughes: 


"The rule requiring rescrt t- appellate procedure ... 
is not a rule denying the power to issue 2 writ of 


habeas corpus when it appears that nevertheless the 
trial soure was without jurisdiction. The rule is nct 
one defining power but -ne which relates to @ appre- 


priate exercise of pcwer.... & o 
flexible that it may not yield t+ exceptional circum- 


stances where the need for the remecy afforded by the 
writ of habeas corpus is apparent." Bowen v. Johnston, 
306 U. S. 19, 26-27 (1939) (emphasis added). 

It is now settled law that denial of a Cefendant's con- 
stitutional right deprives the trial court of jurisdiction. Johnson 
v. Zerbst, 304 U. S. 458 (1938). In the present case the intro- 
Cuction into evidence cf an involuntary confessicn was a viclation 
of appellant's constitutional rights under the Fifth Amencment. 
Blackburn v. Alabama, = -U. S. ___ (January 11, 1960). The trial 
court was therefore deprivec -f jurisdiction, and the convicticn 
is open to review under §2255 regardless of whether appellant 
raised or cvuld have raised the same issue cn direct appeal. Bcwen 
v. Johnston, supra; Johnson v. Zerbst, 304 U. S. 458 (1938). As 
stated by the Supreme Court in Jchnscn v. Zerbst, supra: 


"True, habeas ecrpus cannct be usec as a means cf review- 

ing errors «f law and irresularities -- not involving the 

question .f jurisciction -- cecurring during the course 

of trial; ann the ‘writ of habeas ccrpus cannot be used as 
@writ -f error.' These principles, however, must be ecn- 
strued anc appliec Sc < preserve -- not destroy -- 


ecnstituticnal safesuarcs ~ uman life and erty. <- 3. 
petit for habeas 
corpus and the ‘effec : substi 


s tc 
review that seems te have been the limit of judicial 
authority under common law practice . . . a more searching 
investigation, in which . . . the ccurt, up. n determining 
the actual facts, is t: "Cispose o e party as law and 
justice require‘ 


In neither B wen v. Jchnsten nor Johnsen v. Zerbst had 


the petitioner for habeas eccrpus taken a Cirect appeal. Yet in 


each of those cases, the Supreme Court exercised its power "to 
dispose of the party as law and justice require." The present 
appellant has asked for no more, and he is entitled to no less. 

The holding in Smith v. U. S., 88 @. S. App. D. Cc. 80, 
187 F. 2d 192 (1950), cert. den., 341 U. S. 927 (1951), can be 
construed as being entirely consistent with appellant's positicn. 
The Court there clearly recognized the difference between a case 
involving "the denial of any constitutional richt" -- in which case 
"habeas corpus is available" -- and a case involving merely “alleged 
error of the trial court . . . in the admission cf evidence" -- in 
which case direct appeal is the appropriate remedy. Id., 187 F. 2d, 
at 197 (emphasis added). 


The Smith decision relied most heavily upon "the proper 


application of the principle so clearly set forth in Sunal v. Large, 
[332 U. S. 174 (1947)]." Id. In the Sunal case the Court held that 
the petition for habeas corpus had nct shown deprivaticn of any 
constitutional right, but had shown only that evicence tendered in 
defense had been improperly excluded. Granting the writ in that 
case would have allowed “collateral review cf errors of law commit- 
ted by the trial court . . and sther errors of trial procedure 
that do not cross the jurisdictional line." Sunal_v. Large, 332 
U. S. 174, 179 (emphasis added). Errors that ‘do nct cross the 
jurisdictional line" were contrasted by the Court in Sunal with 
cases -- such as the instant case -- in which "the trial or 
sentence by a federal court viclated specific constitutional 
guarantees." Id. (emphasis added). And the Court later reiterated 
that the requirement «f a direct appeal is a bar in habeas corpus 
proceedings "where the error does not trench on any constituticnal 
rights of a defendant cr involve the jurisdiction of the trial 
court." Id., at 182 (emphasis added). 

Both Smith v. U. S., supra, and its mainstay, Sunal v- 


Large, supra, are therefore entirely consistent with granting the 


present appellant's motion under §2255. 

The recent case of Hodes v. U. S., __-*U. S. App. D. Cc. 
—.» __ F. 2d ____ (No. 14,683, December 30, 1959), is also ¢is- 
tinguishable from the instant case. In Hedges there was no allega- 
tion of any deficiency in the ree réa regarding the inadmissibility 
of the confession. In fact, as noted by the Court in Hodges: 

"Appellant contencs that the evidence as to which the 

confession was obtained shcws as a matter of law that 

e confession was coercec .. .” Id., slip opinion 

a emphasis added). 
The Court also stated that the trial transcript was before it on 
appeal, and thatthe evidence regarding the allegedly involuntary 
confession was contained in the transcript and had been considered 
by the trial judge. Therefsre, a direct appeal was possible in 
Hodges on the very issues raised there under §2255. 

This fact, of course, renders the Hodges case distinguish- 
able on a crucial point. In the present case, appellant has 
demonstrated in sections II and III-c, Supra, the necessity for a 
hearing under §2255 fcr the purpose of adducing essential facts that 
do not appear of record, anc which therefore were not considered at 


trial and could not have been presented as grounds for reversal on 


appeel. In Waley v. Johnston, 316 U. S. 101 (1942), for example, 


the Supreme Court unanimously held that habeas corpus lies where 
appellant alleges facts that are Cehors the record and which, 
therefore, could not have been used as grounds for appeal. The 
Court so held even though appellant's allegations in Waley seemed 
to "tax credulity" (id., at 104). 

Habeas corpus, the Great Writ, has been described as 
"the most celebrated writ in the English law." U.S. v. Hayman, 
342 U. S. 205, 72 S. Ct 263, 96 L. Ed. 232, 237 (1952), quoting 
from 3 Bl. Comm. 129. Under Congressicnal legislation in the 
United States, the writ has been extended to permit the courts to 


"dispose of the party as law and justice require" by going beyond 
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the record and “into the very truth and substance of the causes 


of detention." Id., qucting from Jchnson v. Zerbst, 304 U. S. 458, 


465-467 (1938). as shown immediately above, direct appeal is not 
a prerequisite to obtaining relief under §2255 "as law and justice 
require." And this Court stated in Hodges: 

" op fadlure to appeal from a conviction dces not 

always save it from ecllateral attack con a constitu- 

tional ground, or indeed on other ground where the court 

is convinced justice requires a remedy, though sought 

collaterally. In other words, the Great Writ, and $2255, 

are nt to be imprisoned within an ironclad rule stated 

in terms of collateral relief not being @ substitute for 

an appeal." 
But, in the Hodges case, the Court went on to hold that the appel- 
lant was barred from $2255 relief because of his failure to take a 
Girect appeal. 

If we assume that Hodges lays down a general rule that 
violation of basic constitutional rights relating to coerced con- 
fessions are barred under $2255 by failure to take a Girect appeal, 
then, we respectfully submit, Hodges is erroneous. The decision in 
Hodges did not give adequate weight to the fact that where federal 
prisoners are involved, as under §2255, the scope of review is 
considerably broader than in petitions for writs of habeas corpus 
from state prisoners. In Hodges, there was no problem of impinging 
upon the administration of criminal justice in the states and, 
consequently, no overriding reason not to investigate into "the 
very truth and substance of the causes of detention" and "“dispcse 
of the party as law and justice require." cCf., U. S. v. Hayman, 
supra. 

In the 'Hedges decision, the Court appears to recognize 
that there is a distinction between the deference accorded to state 
criminal jurisdiction -- which the Court refers to as “comity” -- 
and a requirement that federal appellate remedies be exhausted 
prior to motion uncer 92255. The Court notes that §2254 provides 


that a writ of habeas corpus will not issue "unless it appears that 


alse 


the applicant has exhausted the remedies available in the courts 

of the State," or that such process would be ineffective. In §2255, 
on the other hand, Congress did not choose to require exhaustion 

of direct appeal as a prerequisite to relief on behalf of federal 
prisoners. 

The Court in Hodges sought to avoid the impact of the 
difference in wording between §§ 2254 and 2255 by holding that "the 
orderly administration of criminal law by the federal courts [is] 
of somewhat comparable rank with comity." Hodges v. U. S., slip 
opinion at p. 6 (emphasis added). ‘This apparently does not reflect 
the view of the Congress, however, since Congress did not so express 
itself in the statute. Such a holding, it is respectfully sub- 
mitted, is directly contrary to the expressed will'of Congress. 

Nor does the Court's justification for disregarding the 
distinction imposed by the Congress appear to be of overriding 
weight. The Court suggests that to allow §2255 relief without the 
prerequisite of a direct appeal would cause the appellate process to 
be "pro tanto atrophied." It is difficult to perceive, however, why 
criminal defendants would pro tanto prefer one appellate process to 
two appellate processes. Ncr is it probable that a defendant will 
prefer delaying his appeal (by taking it only under §2255) until he 
has gotten to a federal penitentiary. 

Moreover, the decisions of the Supreme Court have emphat- 
ically recognized that "the orderly administration of criminal law 
by the federal courts" is not subject to the same considerations as 
the need that “adequate power should accompany the responsibility of 


the states for the enforcement of their criminal law." Pikes v. 


Alabama, 352 U. S. 191, 198 (1957). (Mr. Justice Frankfurter con- 


curring). The Supreme Court has expressed itself as being par- 
ticularly wary of sapping the states of responsibility in the 


administration of criminal justice: 


“Upon the state courts, equally with those of the Union, 
rests the obligation tc guard and enforce every rig. 

secured by the Constitution." Mooney v. Holohan, 294 U. S. 
103, i (1935) (habeas corpus; state prisoner) (emphasis 
added). 


", . . This Court has recognized that its corrective power 
over state courts in criminal cases is narrower than that 
which it exercises over the lower federal courts. Watts v. 
Indiana, 338 U. S. 49, 50." Fikes v. Alabama, 352 U. 8. 
191, ee (1957) (Mr. Justice Harlan dissenting) (emphasis 
added). 


Justice Harlan in Fikes was referring to the following language in 


the opinion in Watts v. Indiana: 


"Power of such delicacy and import [i.e., the power of the 

Court to review state convictions] must, of course, be 
exercised with the greatest forebearance." Id., at 50 
emphasis added). ae 


Perhaps mest clearly expressive of the effect of removing 


federal-state "comity' from the scale is the holding in McNabb v. 


UsSs 


", . . While the power of this Court to undo convictions 
in_state courts is limited to enforcement o ose unda- 
mental principles of Tiberty and justice' . . . which are 
secured by the Fourteenth jmendment, the scope of our 
reviewing power over convicticns brought here from the 
Federal courts is not confined to ascertainment of Con~ 
stitutional validity. udicial supervision 6 e 
administration of criminal justice in the Federal courts 
implies the duty of establishing and maintaining civilized 
standards of procedure and evidence... Moreover, review 
by this Court of state action expressing its notion of what 
will best further its own security in the administration of 
eriminal justice demands appropriate respect for the de- 
liberative judgment of a state in so basic an exercise of 

S jurisdicticn.. CRC CY 


McNa v. U. S., U 
(1943), rev. den., 1943 (emphasis added). 
And the Court concludes by saying: 


"Considerations of large policy in making the necessary 
accommocations in our Federal system are wholly irrele- 
vant to the formulation and application o proper 
stancarcas for) the enforcement o e Federal criminal 


Taw in the Federal courts. Cass at 340-341 (emphasis 
added ) . 


When, therefore, the Court is concerned with a state 
prisoner and review of a state conviction, there is a heavy weight 


in the scale -- state responsibility in our federal system -- 
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balancing against the broad habeas corpus mandate to "dispose of 


the party as law and justice require. | When, on the other hand, 
the Court is concerned with a federal prisoner convicted in a 
federal court, the weight of the necessities of our federal system 
is removed from the scale. 

It is therefore respectfully submitted that it is not 
accurate to say that the orderly administration of criminal law in 
the federal courts is ‘of somewhat comparable rank" with the re- 
quirements of the federal system. This proposition not only begs 
the question -- i.e., by assuming that habeas corpus relief is not 
"orderly" if there has not been a direct appeal (cf., Bowen v. 
Johnston, 306 U. S. 19 (1939); Johnson v. Zerbst, 304 U. S. 458 
(1938)). It also igncres explicit Supreme Court holdings to the 
contrary. 

A most persuasive analogy to the present argument is found 
in the difference in the Supreme Court's decisions regarding ad- 
mission or exclusion of evidence obtained by unlawful search and 
seizure, depending upon whether the evidence is offered in a state 
court or a federal court If there is an unlawful search and 
seizure, in violation of the Fourth Amendment, the Supreme Court 
will not allow the evidence thus obtained to be admitted into evi- 
Gence in a federal court. Weeks v. U. S., 232 U. S. 383 (1914). Yet 
the Court holds that the same unlawful search and seizure by state 
officials does not render the same evidence inadmissible in a state 
court, despite the fact that ‘were a State affirmatively to sanction 
such police incursion into privacy it would run counter to the 
guarantee of the Fourteenth Amendment." Wolf v. Colorado, 338 U. S. 
25 (1949). This difference is explained by the Court in part as 
follows: 

"There are, moreover, reasons for excluding evidence un- 
reasonably obtained by the federal police which are less 


compelling in the case cf police uncer State or local 
authority. The public opinion of a community can far 


more effectively be exerted against oppressive conduct 
on the part of police directly responsible to the 
community itself than can local opinion, sporadically 
aroused, be brought to bear upon remote authority per- 
vasively exerted throughout the country." Id., at 
32-33. 

Thus we see that "the orderly administration of criminal 
law by the federal courts" has been held by the Court to require 
more stringent regard for individual liberties than does "comity," 
which requires, on the contrary, "considerations of large policy 
in making the necessary accommodations in our federal system [which] 


are wholly irrelevant to the formulation and application of prcper 


standards . . . in the federal courts." McNabb v. U. S., 318 U. S. 


332, 340-341 (1943) (emphasis added). 

It is respectfully submitted, therefore, that the holding 
in Hodges v. U. S., supra, is inconsistent with the Congressional 
policy expressed in §2255, as distinguished from that expressed in 
$2254; that it is, further, inconsistent with the similar policy 
distinction expressed by the Supreme Court on numerous occasions; 
and that it is inconsistent with the holcings of the Supreme Court 
that, regardless of whether a direct appeal has been taken, a 
federal prisoner is entitled to have his case disposed of on the 
merits "as law and justice require." Johnson v. Zerbst, 304 U. S. 
458 (1938); Bowen v. Johnston, 306 U. S. 19 (1939); cf., Coates v. 
De 8.5 2 Us Se AiR De Ce 22 Re 28 (No. 155203, -Cecided 
December 10, 1959); Poole v. U. S., 102 U. S. App. D. C. 75, 250 
F. 2d 396 (1957). 

Therefcre, since there are no considerations of federalism 
involving impingement upon state administration of criminal justice 
in the instant case, appellant should be allowed a hearing under 
§2255 regardless of the fact that some issues in this appeal could 


have been raised on direct appeal. 


CONCLUSION 


Upon a consideration by this Honorable Court of the 
facts in issue herein and the authorities cited, it is respectfully 
submitted that the order below denying appellant's motion under 
§2255 without hearing should be reversed. In the interests of 


justice, it would appear that the deprivation of counsel and the 


use of appellant's confession, whether considering facts previously 
of record or facts now of record, viewed both separately and col- 
lectively, warrant relief The errors in their totality are 
believed to be sufficiently serious to require correction under 
§2255 (Poole v. U. S., supra, 250 F. 2d, at 401), and, as stated by 
Judge Bazelon of this Court in his dissenting opinion to Burns v. 
Lovett, 91 U. S. ‘pp. D. C. 208, 221, 202 F. 24 335 (1952): 

"The fairness of a trial must be determined by appraisal 

of the whole rather than by picking and choosing among 


its component parts ... The totality if proved would 
constitute the very antithesis of fairness." 


Respectfully submitted, 


ols Ke Peoegee 


1001 - 15th Street, N. W. 

Washington 5, D. Cc. 

Attorney for Appellant, 
Appointed by this Court 


Of Counsel: 


. Freedman 
720 - 20th Street, N. 
Washington 6, D. Cc. 
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No. 15,383 
, United States Court of Appeal 
VIRGIL V. LAMPS, APPELLANT For the 
District of Columbin Cirouit 


FILED Nova 4 1969 
UNIT™=D STATES OF AMERICA, APPELLEE 
Syl b) Mira? 


ON REHEARING EN BANC. FOLLOWING APPEAL FROM THE UNITED CLERK 
STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Ve 


NOTICE OF ADDITIONAL AUTHORITIES 


Counsel for Appellant wish to give notice that the 


following authorities, not cited in our brief on appeal or 


in our petition for rehearing, will be referred to in oral 
argunent : 

Askins 'v. United States, 251 F.2d 909 (D.C.Cir. 1958) 

Jordan v. United States, 98 U.S.App. D.C. 160, 233 

F.2d 362, revtd, 352 U.S. 904 (1956) 

Counsel wish: further to invite the Court's atten- 
tion to the fact that two portions of our brief on appeal 
have been somewhat reorganized and revised, and ap»vear in 
such revised form in the appendices to our petition for re- 
hearing. These portions relate to the scope of review ander 
sec. 2255 (App. A to the petition for rehearing) and the 
Constitutional deprivation involved in the admission of the 
confession (App. B to the petition for rehearing). 


Respectfully submitted 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Are matters, asserted in previous § 2255 motions, but 
not raised in the § 2255 motion from which this appeal 
is taken, properly before the Court at this time? 

2. Does a “probable defendant” in a homicide case have 
a right to counsel at a coroner’s inquest? 

3. Was appellant prejudiced or denied effective con- 
frontation of witnesses when he was told to direct his 
questions through the coroner and he only made one in- 
quiry which was answered? 

4, Can matters determined in a direct appeal adversely 
to appellant be asserted as grounds to vacate sentence in 
a subsequent motion pursuant to § 2255? 

5. If the issues of the admissibility of appellant’s con- 
fession and his competency to make it were abandoned 
in his direct appeal or were not determined by this Court 
sua sponte, can these now be asserted in a § 2255 motion? 


Counterstatement of Facts. 
Statute Involved 
Summary of Argument. 


Argument: 

I. Grounds Not Raised In The Motion From Which 
This Appeal Is Taken Are Not Properly Before 
The Court At This Time 

II. The Files And Records Of The Case Conclusively 
Show The Allegations Are Without Merit. 

A. No Right to Counsel at the Preliminary Hear- 
ing 

B. Effective Confrontation of Witnesses Was Not 
Denied 

C. The Admissibility of the Confession and Ap- 
pellant’s Competency to Make It Were Deter- 
mined In the Direct Appeal. 


Conclusion 


Table of Cases 


Burall v. Johnston, 146 F.2d 230 (9 Cir. 1944), cert. denied, 
825 U.S. 887, 65 S.Ct. 1567, 89 L.Ed. 2001 (1945).. 

Clarke v. Huff, 73 App.D.C. 351, 119 F.2d 204 (1941) 

Council v. Clemmer, 85 U.S.App.D.C. 74, 177 F.2d 22 
(1949), cert. denied, 338 U.S. 880 70 S.Ct. 150, 94 
L.Ed. 540 (1949) 

Griffin Vv. United States, 103 U.S.App.D.C. 317, 258 F.2d 411 
(1958), cert. denied, 357 U.S. 922, 78 S.Ct. 1363, 2 
L.Ed. 2d 1866 (1958) 

Herman v. United States, 227 F. 

Hodges v. United States, (No. 14,683, decided ‘December 80, 
1959) 

Johnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 
1461 (1938) 

Lampe v. United States, 97 U.S.App.D.C. 160, 229 F.2d 43 
(1956), cert. denied, 359 U.S. 929, 79 S.Ct. 612, 3 L.Ed. 
2d 6381 (1959) af 

McGuinn v. United States, z 
449 (1956), cert. denied, 353 US. F942, "WT S.Ct. 818, 1 
L.Ed. 2d 762 (1957) 

Neely v. United States, 79 U.S.App.D.C. 177, 144 F.2d 519 
(1944), cert. denied 323 U.S. 754, 65 S.Ct. 83, 89 L.Ed. 
604 (1944) 


Cases—Continued 


Plummer v. United States, 104 U.S.App.D.C. 211, 260 F.2d 
729 (1958) 

Porter v. United States, 108 U.S.App.D.C. 385, 258 F.2d 685, 
(1958), cert. denied 360 U.S. 906, 79 S.Ct. 1289, 3 
L.Ed. 2d 1257 (1959) 

Ross v. United States, —— U.S.App.D.C. ——, 267 F.2d 618 
(1959), cert. denied 360 U.S. 939, 79 S.Ct. 1464, 3 L.Ed. 
2d 1551 (1959) 

Smith v. United States, 88 U.S.App.D.C. 80, 187 F.2d 192 
(1950), cert. denied, 341 U.S. 927, 71 S.Ct. 792, 95 
L.Ed. 1358 (1951) 

State v. Sullivan, 227 F.2d 511 (10 Cir. 1955), cert. denied, 
Braasch v. State of Utah, 350 U.S. 973, 76 S.Ct. 449, 
100 L.Ed. 844 (1956) 

Turner V. United States, 103 U.S.App.D.C. 318, 258 F.2d 
165 (1958) 

Walker v. United States, 218 F.2d 80 iS ee 1955) 

Williams v. United States, —— U.S.App.D.C. ——, 267 F.2d 
625 (1959), cert. denied, 360 us. ‘939, 19 S.Ct. 1464, 
8 L.Ed. 2d 1551 (1959) 

Wood v. United States, 75 U.S.App.D.C. 274, 128 F.2d 265 
(1942) 


United States Court of Appeals 


For tae Disreicr or Cotumsia Crecurr 


No. 15,383 


Viner V. Lampe, aPPELLANT 
v. 


Unrrep Srares or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 


Appellant’s third motion pursuant to 28 U.S.C. § 2255 
was denied by the District Court without a hearing. A 
timely motion filed in that Court to proceed on appeal in 
forma pauperis was granted and this appeal followed. 

On August 23, 1954, an indictment was filed in the Dis- 
trict Court charging appellant with murder in the second 
degree for the killing of one Fred Briscoe La Mar. A 
motion for mental examination of the defendant, with 
affidavit in support thereof, was filed on October 1, and 
granted on October 4, 1954. A report advising the Court 
that defendant was of sound mind was filed on November 
16, 1954, by Dr. Gerhardt Gordon and a similar report 


(1) 


2 


with the same conclusion was filed on December 1, 1954, 
by Dr. Amino Peretti. Trial by jury commenced on Jan- 
uary 6, 1955, with court appointed counsel, and on Janu- 
ary 11, 1955 appellant was found guilty as indicted. A 
subsequent motion for new trial was denied after oral 
argument on January 21, 1955, and on the same day, ap- 
pellant was sentenced to serve a term of imprisonment 
from eight (8) to twenty-four (24) years. Appellant’s 
motion of January 21, 1955, for leave to proceed on ap- 
peal in forma pauperis was granted and with newly ap- 
pointed counsel a direct appeal was taken. This Court, 
with a full transcript of the proceedings before it, affirmed 
the judgment. Lampe v. United States, 97 U.S.App.D.C. 
160, 229 F.2d 43 (1956), cert. denied, 359 U.S. 929, 79 
S. Ct. 612, 3 L. Ed. 631 (1959). 

On May 23, 1956, appellant filed the first of the three 
motions pursuant to 28 U.S.C. § 2255. In his first mo- 
tion, he alleged inter alia that he was compelled to be a 
witness against himself in violation of the Fifth Amend- 
ment in that his statement to the police was given while 
he allegedly was having delirium tremens (J.A. 176-78). 
The motion was denied on June 8, 1956, without a hearing 
(J.A. 174), and his motion to proceed on appeal in forma 
pauperis was denied as “not taken in good faith”, June 
12, 1956. An appeal in forma pauperis was denied by 
this Court. (Misc. 688). 

Appellant’s second motion to vacate the sentence, filed 
May 31, 1958, included a verbatim recitation of his pre- 
vious motion (J.A. 183-88) and in addition alleged eleven 
allegations. (J.A. 188-89). Among these allegations ap- 
pellant asserted his previous ground that the confession 
was received while he was having delirium tremens (J.A. 
196). In this second motion, he also relied on the ground 
that he was denied representation by counsel at the cor- 
oner’s inquest (J.A. 190). The motion was denied with- 
out a hearing on June 26, 1958, (J.A. 183) and the Dis- 
trict Court again denied his motion for leave to prosecute 
an appeal without prepayment of costs as “not taken in 
good faith” on July 7, 1958. An appeal in forma pauperis 
was denied by this Court. (Mise. 1090). 
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Appellant’s third motion to vacate was filed on July 
22, 1959 (J.A. 213). In this motion he urged three 
grounds in support of his collateral attack: (1) failure 
to conduct a hearing to determine his mental state at the 
time the crime was committed (J.A. 213) ; (2) failure to in- 
struct the jury on the issue of sanity (J.A. 214); and 
(3) illegal detention and the admissibility of statements 
obtained as a result thereof (J.A. 216). The motion was 
denied without a hearing on August 3, 1959 and no rea- 
sons were assigned. Appellant’s subsequent motion of 
August 20, 1959, to prosecute an appeal in forma pauperis 
was granted by the District Court (J.A. 218). This ap- 
peal followed. 


STATUTE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 


right to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws 
of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been such 
a denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
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resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to en- 
tertain a second or successive motion for similar re- 
lief on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which 
sentenced him, or that such court has denied him re- 
lief, unless it also appears that the remedy by motion 
is inadequate or ineffective to test the legality of his 
detention. 


SUMMARY OF ARGUMENT 


1. Grounds raised in previous § 2255 motions, but not 
raised in the motion to vacate from which this appeal is 
taken are not properly before the Court at this time. 

2. Assuming the matters are properly before the Court, 
the records and files in the case show them to be without 
merit. 

3. There is no constitutional right to counsel at a 
coroner’s inquest. 

4. Appellant was not denied effective confrontation of 
witnesses or prejudiced because he was told to direct his 
questions through the coroner. 

5. Matters determined adversely to appellant in a di- 
rect appeal cannot be asserted as grounds to vacate sen- 
tence in a subsequent § 2255 motion. 

6. Issues relating to the admissibility of appellant’s 
confession and his competency to make it abandoned in 
his direct appeal cannot be asserted as grounds for col- 
lateral attack in a subsequent motion to vacate. 
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ARGUMENT 
I 
Grounds Not Raised In The Motion From Which 


This Appeal Is Taken Are Not Properly 
Before The Court At This Time 


Appellant primarily assigns as error in this appeal, 
the trial court’s denial of his motion to vacate without a 
hearing. He contends that a hearing was justified on 
two basic grounds. These may be summarized as follows: 


First, appellant was denied the right to counsel 
and the right of effective confrontation at the cor- 
oner’s inquest; and 

Second, appellant’s conviction was based on a con- 
fession which, he either did not consciously make at 
all, or which was made while he was having the 
delirium tremens, which as a result affected his men- 
tal capacity so as to render the confession involun- 
tary. (Brief, p. 6). 

Neither of these propositions was asserted in the Section 
2255 motion which is now on appeal. Thus, there is noth- 
ing asserted for this Court to review. 

Appellant has filed three motions to vacate since his 
conviction on January 11, 1955, and the direct appeal 
taken from the judgment entered in that case. In both 
the first §2255 motion filed May 23, 1956 (J.A. 174) and 
in the second, (J.A. 183) filed May 31, 1958, appellant 
specifically urged as a basis for relief the ground that his 
confession was obtained while he was having delirium 
tremens; in the second, he urged that he was denied the 
right to counsel at the coroner’s inquest. Both of these 
motions were denied and appeals in forma pauperis were 
denied by this Court in both instances. (Misc. 688, 1090). 

Appellant, in his third motion, abandoned the grounds 
relied on in former petitions. This was intentional for 
he stated, ‘‘* * * this is only the third (3rd) with facts, 
and new grounds stated”. (J.A. 214). (Emphasis sup- 
plied.) 
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The third Section 2255 motion sets forth three new 
grounds as a basis for collateral attack. These were: 
(1) the failure to conduct a hearing to determine his 
mental state at the time the crime was committed (J.A. 
213); (2) failure to instruct the jury on the issue of 
sanity (J.A. 214); and (3) illegal detention and the ad- 
missibility of a confession obtained as a result thereof 
(J.A. 216). In framing the issues on this appeal, appel- 
lant does not rely upon or refer to any of the above 
stated grounds which were raised in the motion from 
which this appeal is taken.? 

Counsel acknowledge this appeal involves none of the 
allegations contained in the third Section 2255 motion. 
In their brief it is stated: “* * * pertinent allegations 
of the two previous petitions filed by defendant under 
§2255 are incorporated for review on this appeal.” 
(Brief p. 2). In effect, appellant seeks in this appeal an 
appellate review of matters raised in earlier motions 
from which no appeal was taken. Since these points 
were not raised in the third motion from which this 
appeal is taken, these points are not properly before the 
Court at this time. Plummer v. United States, 104 U.S. 
App.D.C. 211, 260 F.2d 729 (1958); Council v. Clemmer, 
85 U.S.App.D.C. 74, 177 F.2d 22 (1949), cert. denied 338 
U.S. 880, 70 S.Ct. 150, 94 L.Ed. 540 (1949). Walker v. 
United States, 218 F.2d 80, (7th Cir. 1955).? 


1It should be noted that in appellant’s third motion to vacate, 
he does, in a sweeping statement, paraphrase the Fifth and Sixth 
Amendments and the rights embraced therein. In so doing, he 
mentions the right to counsel and the right of confrontation. The 
generality of his statement precludes any reliance upon it as a 
specific ground for relief. Griffin v. United States, 103 U.S.App. 
D.C. 317, 258 F.2d 411 (1958), cert. denied, 357 U.S. 922, 78 S.Ct. 
1363, 2 L.Ed. 2d 1866 (1958). 


? Although the argument may be pressed that the motions were 
all drafted by appellant and without the assistance of counsel, he 
has demonstrated a surprising familiarity with the procedures of 
28 U.S.C., § 2255. Moreover, he is not without a remedy as the 
matters raised in the appeal can be presented in a successive mo- 
tion under § 2255 which may be entertained under certain cir- 
cumstances at the discretion of the District Court. Turner v. 
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I 


The Files And Records Of The Case Conclusively 
Show The Allegations Are Without Merit 


A. No Right to Counsel at the Preliminary Hearing 


A fight occurred during a drinking party between ap- 
pellant and the deceased La Mar at approximately 7:00 
P.M. on July 16, 1954. Appellant was taken in custody 
about 4:15 A.M. the following morning. La Mar died 
July 18, 1954, and the coroner’s inquest began on July 
23, 1954. 

Appellant contends, citing Wood v. United States, 75 
U.S.App.D.C. 274, 128 F.2d 265 (1942), that a preliminary 
hearing is a “stage in the proceedings against an accused 
within the meaning of Johnson v. Zerbst, 304 U.S. 458, 
58 S.Ct. 1019, $2 L.Ed. 1461 (1938) and, accordingly, the 
accused has a right to counsel at such a hearing if and 
when he is accorded a preliminary hearing. The con- 
tention is without merit. The precise issue raised here as 
to the right of counsel at a coroner’s inquest has twice 
been presented to this Court in recent months. Ross v. 
United States, —— U.S.App.D.C. ——, 267 F.2d 618 
(1959), cert. denied, 360 U.S. 939, 79 S.Ct. 1464, 3 L.Ed. 
2d 1551 (1959) ; Williams v. United States, —— U.S.App. 
D.C. —, 267 F.2d 625 (1959), cert. denied, 360 U.S. 939, 
79 S.Ct. 1464, 3 L.Ed.2d 1551 (1959). 

There is no constitutional right to a preliminary hear- 
ing. Clarke v. Huff, 73 App.D.C. 351, 119 F.2d 204 
(1941). When such a hearing is afforded, and in a homi- 
cide case the coroner’s inquest is likened to a preliminary 
hearing, there is no abridgement of fundamental rights 
if the accused is not represented by counsel. Cowncil v. 
Clemmer, supra; Burall v. Johnston, 146 F.2d 230 (9 Cir. 
1944), cert. denied, 325 U.S. 887, 65 S.Ct. 1567, 89 L.Ed. 
2001 (1945). 


United States, 103 U.S.App.D.C. 313, 258 F.2d 165 (1958). To 
permit review of the issues as presented in the present posture 
is without precedent. 
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In the Council case, this Court clearly distinguished the 

holding in Wood, upon which appellant relies, saying: 
“Wood v. United States is not in point, for the 
reason that there the only question was whether pleas 
of guilty, allegedly made at the preliminary hearing, 
were admissible in evidence against the appellants.” 

85 U.S. App. D.C. 74, 75, 177 Pod 22, 23 (1949). 
The Court then went on to point out that the phrase 
“at every step” has been held by this Court to mean 
“effective aid of counsel in the preparation and trial of 
the case.” Referring to similar language in Rule 44 of 
the Federal Rules of Criminal Procedure, which provides 
for the assignment of counsel to represent an accused 
“at every stage” of the proceedings, the Court stated 
Advisory Committee Note 2 specifically declared that this 
rule was intended to relate only to proceedings in court 
and did not include preliminary hearings before a com- 

mitting magistrate. 

The same conclusion was reached by Mr. Justice Reed 
in Porter v. United States, 103 U.S.App.D.C. 385, 392, 


258 F.2d 685, 692 (1958), cert. denied 360 U.S. 906, 79 
S.Ct. 1289, 3 L.Ed.2d 1257 (1959) : 

“The time that an accused is entitled to counsel 
for the protection of his rights on criminal charges 
is from arraignment, that is, plea after indictment, 
to the conclusion of his trial.” 


See also State v. Sullivan, 227 F.2d 511 (10 Cir. 1955), 
cert. denied, Braasch v. State of Utah, 350 U.S. 973, 76 
S.Ct. 449, '100 L.Ed. 844 (1956). 

The coroner does not act as a prosecuting officer; he 
sits only in a quasi-judicial capacity. Neely v. United 
States, 79 U.S.App.D.C. 177, 144 F.2d 519 (1944), cert. 
denied, 323 U.S. 754, 65 S.Ct. 83, 89 L.Ed. 604 (1944). 
It does not appear as though he has either the right or 
authority to appoint counsel. 


B. Effective Confrontation of Witnesses Was Not Denied 


Appellant contends he was denied effective confronta- 
tion of witnesses at the inquest. At the outset of the 
proceedings he was told: 
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Coroner: “Since you are not represented by an 
attorney I will give you an opportunity to ask any 
questions you may have of the witnesses through 
me. But I must ask you not to make a statement; 
just ask whatever you wish to know. Later on I 
will advise you about making a statement to this jury 
if you desire to. Do you understand, both of vou?’ 
(J.A. 2). 


Appellant only spoke once throughout the proceedings: 


Defendant Lampe: “Could that man have fell 
when he left that park as drunk as he was, because 
we both slept- - - 

Coroner: You see, you are making a statement. 
If you want to ask this Doctor could these injuries 
this man received been due to a fall.’’ (J.A. 6) 

The question was answered by the witness (J.A. 6) and 
it can hardly be argued that appellant was prejudiced or 
denied effective confrontation when he asked only this 
single question. 

It is equally untenable to say that he was placed in fear 
of asking further questions as O’Brvan, a co-defendant 
in this case directed several questions to witnesses with 
the assistance of the coroner in the presence of appellant. 
(J.A. 6, 10, 11, 14, 17). The requirement that questions 
first be addressed to the coroner did not place a limitation 
on questions appellant might ask. Its purpose was to 
safeguard appellant from making incriminating state- 
ments unknowingly. This seems to be established clearly 
from a study of O’Bryan’s questions. 


C. The Admissibility of the Confession and Appellant’s 
Competency to Make It Were Determined In the 
Direct Appeal 


Points disposed of on appeal adversely to appellant are 
not available as grounds for vacating a sentence in a 
subsequent § 2255 motion. McGuinn v. United States, 99 
U.S.App.D.C. 286, 239 F.2d 449 (1956), cert. denied, 353 


3 Woodrow W. O’Bryan, a co-defendant, was acquitted by the 
jury after trial. 
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U.S. 942, 77 S.Ct. 818, 1 L.Hd.2d 762 (1957); Herman v. 
United States, 227 F.2d 332 (4 Cir. 1955). 

Although appellant did not raise the issue of the ad- 
missibility of his confession and his competency to make 
it in his direct appeal, the Court had a full transcript of 
the proceedings before it and stated the following in its 
decision : 


“Lampe’s counsel objected to the admission of the 
confession ‘on the ground that the man was incom- 
petent to dictate it.’ Thereupon the court heard evi- 
dence on that subject in the absence of the jury, after 
which the jury was recalled and heard six witnesses 
as to Lampe’s condition when he confessed. The trial 
judge carefully charged the jury to decide for itself 
whether the confession was voluntary, not only as to 
Lampe’s competency to make it, but also in all re- 
spects. The appellant did not argue here that his 
confession was erroneously received.” 97 U.S.App. 
D.C. 160, 162, 229 F.2d 43, 45 (1956). 


And again at 97 U.S.App.D.C. 160, 163, 229 F.2d 43, 46 
(1956) the court stated: 


“Apart from that, however, the fact that Lampe 
was not prejudiced by Lamar’s last statement is con- 
clusively established by Lampe’s confession, which 
confirmed what Lamar said. * * * The appellant can 
hardly say he was prejudiced by the admission of a 
bit of testimony which merely tended to confirm 
what he himself freely admitted.’ (Emphasis sup- 
plied.) 

The above quoted portions of this Court’s opinion indi- 
cate the admissibility of the confession and appellant’s 
competency to make it were considered by the Court sua 
sponte and the issues are therefore not available to him 
in a subsequent motion to vacate. 

Appellant contends that the confession was obtained 
during a period in which appellant was suffering from 
incipient delirium tremens.‘ Dr. William Orsinger, the 


‘In urging this contention, appellant relies on exhibits consist- 
ing of pulse, temperature, and respiration charts, the nurse’s rec- 
ord, the doctor’s orders, and hospital admission records obtained 


11 


medical officer at the District of Columbia Jail testified 
at the trial that appellant was admitted to the hospital 
at 8 P.M. on July 17, 1954 (J.A. 32). This was about 
four hours after he was taken into custody. At this time 
his brain was disturbed as a direct affect of his drinking 
(J.A. 32). He was discharged at 10:30 A.M. on July 19, 
1954 (J.A. 35). He was not then suffering from delirium 
tremens. His confession was received at noon the same 
day and at 3:40 P.M. he was readmitted to the hospital. 
At midnight, July 19, 1954, twelve hours after his con- 
fession, appellant went into the “full blown DT’s.” (J.A. 
36). Six witnesses testified that he appeared to be nor- 
mal at the time of his confession. These facts were 
before this Court in the direct appeal and from a read- 
ing of the Court’s decision, it is clear that they received 
careful study. 

If, however, the issues of appellant’s competency to 
make the confession and its admissibility were abandoned 
on direct appeal or were not decided by this court, under 
the ruling of Hodges v. United States, (No. 14,683, de- 
cided December 30, 1959), they are not available to ap- 
pellant as grounds for collateral attack under § 2255. 
See also Smith v. United States, 88 U.S.App.D.C. 80, 187 
F.2d 192 (1950), cert. denied, 341 U.S. 927, 71 S.Ct. 792, 
95 L.Ed, 1358 (1951). 


from the prison hospital records. The records do not show any 
new facts in relation to appellant’s mental condition. They imply 
only that appellant was hospitalized at the time his confession was 
made and that he was not previously discharged. Appellant, how- 
ever, states in his first and second motions to vacate that he was 
discharged from the hospital. (J.A. 177, 185, 197). Appellant 
concedes that these exhibits were obtained after the third motion 
to vacate was denied and that they were never before the District 
Court, either at trial or in the consideration of any of appellant’s 
motions to vacate. (Brief pp. 25-27) They are therefore not 
properly before this Court. Plummer v. United States, supra. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment 
of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
ARNOLD T. AIKENS, 
Assistant United States Attorneys. 
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VIRGIL V. LAMPE, 


| Appellant, 


UNITED STATES OF AMERICA, 


- : G " 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Appellee, 


Washington, D. C. 


Transcript of the Stenbtype Report of Proceedings Had and 
Testimony Taken Before the Coroner, Dr. A. Magruder 
MacDonald, Coroner in and for the District of Columbia 
Case No. 20-864 - In the Matter of Fred Briscoe Lamar 
Deceased - July 23, 1954 


Witnesses: 


Dr, Arthur P. Taliferro ‘ 
Private Hamilton W. Shoop, Jr. 
Chief Fred P, Schatz 

Detective Sgt. Roy C. Schwab 
Woodrow Wilson O'Brien 


Verdict of the Coroner's Jury . . . . , 


Excerpts from Transcript of Proceedings - Criminal No. 899-54 
United States of America v. Virgil V. Lampe and 
Woodrow W. O'Bryan - January 6, 7, 10, 11, 1955 


Witnesses : 


Dr. Christopher Joseph Murphy 
Direct... wl, 


Thomas E. Miller 
Direct . . 


Hamilton W, Shoop 
Direct 


Roy C, Schwab 
Direct 


William Orsinger 
Direct 


Roy C, Schwab 
Direct . 
Cross 


Albert Sandberg 
Direct 


Charles A, Seay 
Direct . 


Roy C. Schwab 
Direct 
Cross 


Albert Sandberg 
Direct . 
Cross 


William Orsinger 
Direct , 
Cross 
Redirect 


Excerpts from Transcript of Proceedings - Cont'd. 


Witnesses: 


Hamilton W. Shoop 
Direct 
Cross 2 
Redirect 


Richard F, Flynn 
Direct 
Cross ; 
Redirect 
Recross 


Mr. Fennell Reading Exhibit #1 
Mr. Fennell Reading Exhibit #2 


Woodrow W, O'Bryan 
Direct 
Cross 


Mrs. Steve Romersa 
Direct 
Cross 
Redirect 


James D. McQuade 
Direct 
Cross 
Redirect 


Virgil V. Lampe 
Direct 
Cross 
Redirect 


Charge of the Court to the Jury 
Verdict 


Defendant's Request for Instruction No. 10 
Note from Jurors Requesting Exhibits 1 and 2 
Order, Filed October 27, 1955 a é r . 


Letter of Defendant to Judge Curran, dated February 22, 1956 
Oréer Denying Motion, February 24, 1956. 


Affidavit in Support of Application for Leave to Proceed on 
Appeal in Forma Pauperis . 


Order Denying Application 


Motion to Vacate Judgment, Set Aside Sentence, Discharge 
Defendant from Custody, or in the Alternative Grant a 
New Trial a7 he 


Order Denying Motion 


Opposition to Motion to Vacate Judgment, Set Aside Sentence, 
Discharge The Defendant from Custody, or in the Alternative, 
Grant a New Trial ; ‘ 4 ” : * 


Motion to Vacate Judgment, Set Aside Sentence, Discharge 
Defendant From Custody, or in The Alternative Grant a 
New Trial, * + : si xe : . 


Order Denying Motion We eee) ee CaP Bs 


Affidavit in Support of Application for Leave to Proceed Without 
Prepayment of Costs . . ., ‘i . 


Duplicate Copy of Order from Alexandria Court "In Verbatim" 
Case No. 1580-M - In the U.S, District Court for the 
Eastern District of Virginia - Virgil V. Lampe v. Donald 
Clemmer, et al,, - Order of Dismissal 


Opposition to Defendant's Motion to Vacate Judgment Set Aside 
Sentence, Discharge the Defendant from Custody or, in 
the Alternative, Grant a New Trial . ‘ , ° 


Affidavit in Support of Application for Leave to Proceed on 
Appeal (Denial of Motion to Vacate Sentence) Without 
Prepayment of Costs 


Order Denying Application 
Notice of Appeal ° 


Motion - Under 28, U.S.C, 2255, - (Plain Error) Seriously 
Affects Substantial Rights and Violation of Due-Process 
of Law ape hee . 4 


Opposition to Motion Under 28 U.S.C. §9955 


Application to Leave to Appeal Without Prepayment of Costs 
or Fees, Denial of Motion of Aug. 4, 1959 


Order Granting Leave to Appeal Without Prepayment of Costs 
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DISTRICT OF COLUMBIA - CITY OF WASHINGTON 


Before the Coroner - 


In the matter of : 
FRED BRISCOE LAMAR : Case No. 20-864 


Deceased 


TRANSCRIPT OF THE STENOTYPE REPORT OF PROCEEDINGS HAD 

AND TESTIMONY TAKEN BEFORE THE CORONER, DR. A. MAGRUD- 

ER MACDONALD, CORONER IN AND FOR THE DISTRICT OF COLUM- 
BIA 


Washington, D.C. 
July 23, 1954 
Pursuant to notice theretofore given to all known interested 
parties, testimony in the matter of the death of Fred Briscoe Lamar 
was taken at an inquest before the Coroner in the District of Columbia 
Morgue, Washington, D.C., at 11:40 a.m., there being 
PRESENT: 
DOCTOR A. MAGRUDER MACDONALD, the Coroner in and for 
the District of Columbia; 
HAROLD BRAMAN, Esq., representing the United States District 
Attorney's Office; 
THE DEFENDANTS: Woodrow W. O'Brien and Virgil V. Lampe; 
and the following named selected members of the 
CORONER's JURY: 


William H. Humphreys Elphege Desgres 
H. Hildebrandt William B. Anderson 
James Hartnett Howard J. Wolfe 


The remains of the deceased, Fred B. Lamar, were then and 
there identified to the members of the Coroner's Jury by the Coroner, 


and the Jurors were thereupon duly sworn by the Coroner, in 
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accordance with the form of the statute, in such case made and pro- 
vided, to enquire when, where, how, and after what manner the said 


Fred B. Lamar came to his death. 


Proceedings, Transactions and Testimony 


THE CORONER: Any witnesses in the room who expect to tes- 
tify in the death of Fred B. Lamar, kindly retire to the outside room. 

THE CORONER: What is your name, please? 

DEFENDANT: Woodrow Wilson O'Brien. 

THE CORONER: What is your name? 

DEFENDANT: Virgil Lampe. 

CORONER: Do you know where you are? 

LAMPE: Yes. | 

CORONER: Do you know why you are here? 

LAMPE: Yes. 

CORONER: Since you are not represented by an attorney I will 
give you an opportunity to ask any questions you may have of the wit- 
nesses through me. But I must ask you not to make a statement; just 
ask whatever you wish to know. Later on I will advise you about mak- 
ing a statement to this jury if you desire to. Do you understand, both 
of you? 

LAMPE: Yes. 

O'BRIEN: Yes. 

CORONER: Very well then. 

"Incidental for the Coroner's Inquest 

"Metropolitan Police Department, Washington, D. C. 

"Precinct: #12. 

"July 22, 1954 

"To the Coroner: 

"To the Major and Superintendent: 

"To the Homicide Squad, Detective Bureau: 

"DEATH OF: Fred Briscoe Lamar 

"Fred Briscoe Lamar, white, male, 53 years of no fixed ad- 
dress reports that about 7:00 p.m., Friday, July 16, 1954, while 


3 
engaged in a drinking party in the company of Woodrow Wilson O' Brien, 
white, 44 years of 3312 Chauncey Place, Mt. Rainier, Maryland, and 
Virgil V. Lampe, white, 38 years of 3503 Otis street, Mt. Rainier, 
Maryland, on top of Barnard Hill Park, located at Eastern Avenue and 
Bunkerhill Road, N.E. , the above named subjects beat him with their 
fists and kicked him about the body with shod feet. At the same time 
and place Fred B. Lamar states that Virgil V. Lampe, removed his 
pants and took three $1 bills and one 50 cent piece from pockets of 


pants. 
"About 3:45 a.m., Saturday, July 17, 1954 Fred B. Lamar, 


regained consciousness and crawled from park across Eastern Avenue 


into Mt. Rainier, Md. where he was picked up by Chief Fred P. Shotz 
of the Mt. Rainier Police Department, who went with Lamar to Barn- 
ard Hill Park and brought all subjects to No. 12 Precinct. Fred 
Lamar was removed to D.C. General Hospital in #9 Patrol Wagon and 
treated by Dr. Gerald L. Casebolt of the staff for fractured left rib 
and bleeding internally. Condition serious; admitted. Fred Briscoe 

Lamar, was pronounced dead at 11:50 p.m., Sunday, July 18th, 
1954 by Dr. A. P. Taliferro of the D.C. General staff. Body removed 
to D.C. Morgue. Det. Sgt. R.C. Schwab of Homicide notified at 
8:00 a.m., 7-17-54. Woodrow Wilson O'Brien and Virgil V. Lampe 
charged with Homicide and heldfor action of the Coroner. 

"Signed: Pvt. Hamilton W. Shoop, signature of officer mak- 
ing the report; 

"Signed: John B. Monroe, Captain 12th Precinct; 

"Signed: Dewey H. Mayo, Acting Sergeant attending the in- 
quest." 

Thereupon 

DOCTOR ARTHUR P. TALIFERRO 

was called to the stand as a witness, and having been duly sworn by 
the Coroner, was examined, and testified as follows: 

BY THE CORONER:. 

Q. Your fullname? A. Arthur P. Taliferro. 
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Q. You are attached to the D. C. General Hospital? A. That's 
right. 

Q. Doctor, did you have occasion to treat Fred Briscoe La- 
mar? A. Yes, I did. 

Q. Where did you first see him? A. Well, I first saw him in 
one of the rooms on the ward; I think it was last Saturday morning. 

Q. What was he suffering from? A. At the time he was 
complaining of pain in the chest and shortness of breath. 

Q. Did you see any marks of violence on him? A. He had 
numerous contusions and wounds about the face and about the left 
chest. 

Q. Isee. Now then, in your examination did you discover 


anything that was of serious nature? A. Well, I was not the physician 


who did the initial examination of the patient. 

Q. But you did an examination up on the ward, did you not ? 
A. Well, in passing I saw some things, of course, just in passing, 
but I wasn't the one who was responsible for an examination of the 
patient. 

Q. Did youtreat him at any time? A. Yes. 

Q. What did you treat him for? A. Well, we administered 
an intercostal nerve block trying to make it less painful. We later 
gave him oxygen by nasal catheter and then we gave him sedation, of 
course, andthe pain and the night before he expired we gave him paral- 
dehyde for sedation again. 

Q. What did you give him the nerve block for? A. Well, the 
nerve block was indicated because he had fractured ribs on his left. 

Q. That's what I wanted. How many ribs were broken? 

A. He had eight fractured ribs by X-ray. 

@. And he show any evidence of having a hemorrhage into 
that pleural space on that side? A. Well, that wasn't determined 
clinically. 

Q. How did the blood pressure hold up? A. His blood pres- 


sure I think was always within normal variations. I think the lowest 


it started was around 120. 

Q. Isee. During the time, of course, as you gave him oxy- 
gen he had difficulty in breathing is that right? A. That's right. 

Q. Was he cyanotic? (Blueness of skin.) A. No, I didn't at 
any time appreciate any cyanosis. 


Q. Did you notice any collapse of his lungs? A. Well, on 


X-ray he had a numothorax and he had some cystic lesion and the 


cyst was thought to be the congenital type (from birth) cyst on the 
right lung. He did have pulmonary collapse. 

Q. He did have a pulmonary collapse? A. Yes. 

Q. Do you have his records? A. No. 

Q. You didn't pronounce the man, did you? A. Yes, I was 
the interne who pronounced him. 

Q. What time was that? A. That was about 11:50 Sunday 
night. 

Q. Now, when you first saw this man and during all this 
treatment you spoke of, nerve blocking the intercostal nerves and 
giving him oxygen and so forth, sedation, was he conscious? A. Yes, 
he was. 

Q@. Did he state to you how he received all these injuries , 
these contusions about his face and chest and these broken ribs? 

A. He said he was beaten by two men. 

Q. Did he name them? A. No, he didn't. 

Q. Didn't ask him their names? A. No. 

Q. He told you though? A. Yes. 

Q. Did he tell you where? A. I don't exactly remember; I 
think it was in a park or in an opening. He impressed me that it was 
outside somewhere, 

THE CORONER: Any questions by the jury ? 

DISTRICT ATTORNEY: No questions. 

DEFENDANT O'BRIEN: Just one. Did he ask you who beat 
him and he said two men? 

DOCTOR TALIFERRO: I don't understand. 
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DEFENDANT O'BRIEN: You asked him who did the beating and 
he told you two men. 

THE WITNESS: I simply asked him what happened to him and 
he said he was beaten by two men. 

DEFENDANT O'BRIEN: Well, the whole thing-- 

THE CORONER: Don't you make a statement now. 

DEFENDANT O'BRIEN: I beg your pardon. 

THE CORONER: Anything else you want to ask him ? 

DEFENDANT LAMPE: Could that man have fell when he left 
that park as drunk as he was, because we both slept-- 

THE CORONER: You see, you are making a statement. If 
you want to ask this doctor could these injuries this man received 
been due to a fall. 

THE WITNESS: Of course I think they could have been due to 

a fall. 

BY THE CORONER: 

Q. You mean with the contusions all about his face and all 
about his chest, all that could happen in one fall? A. I know nothing 
about the circumstances of the-- 

Q. But you are answering a theoretical question, Doctor. 

A. I'm sure there are cases on record where people have received 
such lacerations and injuries due to a fall. Now, what type fall--it 
wouldn't merely be falling down I don't suspect. I think he could fall 
off-- 


Q. Offa building? A. Off a high elevation; maybe off a cliff 
or something. 
Q. Buta man falling his length to the ground couldn't have 


received all those injuries in one fall, could he? A. I don't say it is 
impossible but ‘it is a little improbable. 

Q. All right. 

(The witness left the stand.) 

Thereupon 
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PRIVATE HAMILTON w, SHOOP, Jr. 
was called to the stand as a witness, and having been duly sworn by 
the Coroner, was examined, and testified as follows: 
BY THE CORONER: 
Q. Your fullname? A. Hamilton W. Shoop, Jr. 
Q. Attached to the 12th Precinct? A. I am, sir. 
Q. Did you investigate an alleged altercation on Barnard Hill 
Park? A. Yes, sir. 
Q. Allright. Now, when and how was your investigation 
Started, Officer? A. About 4:10 a.m. , on Saturday morning July 
17th, Chief Schotz of the Mount Rainier Police Department brought 
these two gentlemen into the 12th Precinct, along with Fred Lamar. 
They told me that they had picked Fred Lamar up at Rhode Island 
Avenue and Eastern Avenue; he had been beaten up and robbed. 
At Barnard Hill Park these two gentlemen sitting here were 
apprehended (indicating the defendants.) I questioned Fred Lamar and 


he corroborated the story previously related by Chief Schotz. 


Q. When you questioned him who was present? A. Chief 
Schotz was there and Tom Miller from the Mt. Rainier Police Depart- 
ment. 

Q. These two men present? A. No, sir; they were out in 
front of the rail being booked. 

Q. Did you have any conversation with them? A. Yes, sir; 
later in the morning after they sobered up a little bit. 

Q. They were drunk when you booked them? A. Yes. 

Q. Able to give their names and addresses? A. They were 
able to give their names but very arrogant. 

Q. They wouldn't cooperate with you? A. No, sir. 

10 Q. Would they answer any questions? A. Well, the station 
clerk had a hard time getting their names and addresses from them. 
They wanted to carry on and fight there in the station. 

Q. What time was it then that you talked to them about this 
alleged assault? A. I would Say it was around 7:30 in the morning. 
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Q. Three hours later, approximately? A. Yes. 

Q. Then what did they say to youthen? A. O'Brien told me 
that around 7 o'clock Friday evening, Lamar had come up to Barnard 
Hill and joined them ‘in a drinking party. And Lamar had given O'Brien 
50 cents to go down and buy another pint of wine, which he did. 

And after he came back with the wine they all sat down, all 
three of them sat down and were drinking the wine and all of a sudden 
Lampe got up and said, or called Lamar a Mount Rainier Pimp; that 
he had gone and pimped on Lampe to the police department in Mount 
Rainier on his actions and some of the things he had done and he 
started beating on him and took his shoes off and his trousers and 
took 3 dollars from his pants pockets, $2.00 of which he gave to O'Brien 
to go to the whiskey store and buy another half gallon of wine, which 
O'Brien stated he did. 

After he came back all three of them sat down and drank up the 
other half gallon of wine. And about that time Lamar got sick and he 
said he was going to leave the park and Lampe started beating on him 
and continued beating on him, tromping him and kicking him and that's 
about all he could remember. 

Q. That's O'Brien talking? A. Yes. 

Q. Where was Lampe when he was talking? A. Lampe was 
still in the cell block passed out or sound asleep. 

Q. Isee. Did you at any time confront these two men with 
their own statements? A. Yes, sir; I told Lampe what O'Brien had 
said. 


Q. What did Lampe say? A. He said the only thing he could 
remember was helping to drink up two half gallons of wine; that's all 


he remembered. 

Q. He didn't make any further statement. That was made to 
you on Saturday morning, is that right? A. Yes. 

Q. And did you take these men to court on Saturday? A. Yes. 

Q. And what did you charge them with? A. I charged them 
both with A.D. W., shod foot, and two counts of robbery. 
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Q. And the case is continued in court? A. The A.D.W. 
was Continued to August the 3rd and robbery was no paper. 

THE CORONER: Any questions by the jury ? 

A JUROR: Any blood stains on these men? 

THE WITNESS: No, sir; I did not observe any blood stains, 

I did go back to the scene of the fight and I found a handkerchief all 
covered with blood and several pieces of paper, toilet paper, that 
was covered with blood stains. 

BY THE CORONER: 

Q. Ever talk to the deceased? A. Yes, sir, 

Q. Did he tell you what happened? A, Yes, sir; he did. 

Q. Mind telling me what it was? A. Yes, sir. The deceased 
said that both these gentlemen got him and took his trousers and shoes 
off and took $3.50 from him. 

That happened around between 7:30 and 8 o'clock on Friday 
evening. And he said they beat him into unconsciousness. That 
Lampe had gotten up and jumped up and down on his chest and that's 
all he could remember. 

Q. Did he call him by name when he told you that? A. Yes, 


THE CORONER: Any questions by the jury? 

BY THE DISTRICT ATTORNEY: 

Q. Did Lampe make a statement to you, Officer? A. No, 
sir; he didn't. Only thing he said he could remember was drinking 
two half gallons of wine. 

Q. Could he remember the deceased falling? A. No, sir. 

Q. He didn't say the deceased had fallen then? A. No. 

Q. Did O'Brien say the deceased fell? A. O'Brien said 
something about that Lamar had fallen somewhere in the bowling alley 
in Mount Rainier or had a fall. 

Q. When was that? A. That had been a couple of days previous. 

Q. I mean on the evening in which this incident occurred which 


you have testified, did O' Brien tell you of a fall on the deceased's part ? 
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A. He said that he thought he had a fall. 

Q. Then on that night? A. Not that night. 

Q. Iam directing your attention only to that night, Officer, 
about the deceased falling? A. No, sir. 

Q. Or receiving injuries ina fall? A. No, sir. 

Q. Now, Officer, you have testified that the deceased men- 
tioned O'Brien by name? A. Yes, Sir. 


Q. Now, did he particularly make reference to O'Brien with 


respect to what O'Brien did to him? A. He stated he could remember 
O'Brien hitting him once with his fist. 

Q. Once with his fist? A. That's all he could remember. 

Q. Now, Officer, I want to ask you whether the incident of the 
pants being removed from the deceased occurred before or after the 
time that Lampe called the deceased a pimp for the Mount Rainier. 
Police Department? A. It was after. 

Q. After that? A. From what I gather it was after that, dur- 
ing the fight. 

Q. And who was it that took off the deceased's trousers? 

A. Lampe, as far as I could determine. 
14 Q. Who removed the money? A. Lampe removed the money 
from the pants pocket. 

Q. What did Lampe do with the money? A. He gave $2 of it 
to O'Brien to buy another half gallon of wine; that's the statement made 
by O'Brien. 

Q. That's all. 

THE CORONER: O'Brien, do you wish to ask the officer any 
questions ? 

O'BRIEN; You said that Fred Lamar met me at 7 o'clock that 
evening; it was that morning. 

THE WITNESS: What's that ? 

O'BRIEN: It was in the morning, not the evening. In the 
morning I went up there and Fred was laying up there asleep; he had 


no home to go to and there was a colored fellow sitting out in the 
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front alley and I asked him-- 

THE CORONER: You are making a statement again. You said 
it was 7 o'clock in the morning you met him? 

O'BRIEN: It was in the morning? 

THE WITNESS: May I refer to this statement I have here? He 
stated about 6 p.m., July 16th, Lamar came up to Barnard Hill and 
joined these two in a drinking party. 

THE CORONER: That's what you reduced to writing; did he 
sign that ? 

THE WITNESS: No, sir. 

THE CORONER: But those are your original notes, 6 p.m. ? 

THE WITNESS: Yes. 

O' BRIEN: Fred Lamar was up on the bench asleep when I went 
up there. 

THE CORONER: Don't make any statement. Any other ques- 
tions now ? 

15 O'BRIEN: Are you sure Fred Lamar said two men beat him? 

THE WITNESS: Yes, sir. 

O'BRIEN: Well, he may have meant there was two men on the 
hill but two men didn't beat him; Fred was the same as my brother. 

THE CORONER: You said the deceased said O'Brien struck 
him once in the face with his fist. I will give you a chance to make a 
statement later on. Are there any other questions ? 

(The witness left the stand. ) 

Thereupon 

CHIEF FRED P. SCHATZ 
was called to the stand as a witness, and having been duly sworn by 
the Coroner, was examined, and testified as follows: 

BY THE CORONER: 

Q. Your fullname? A. Fred P. Schatz. 

Residence? A. 4236 34th street, Mount Rainier, Md. 


Q 
Q. Your occupation? A. Chief of Police, Mount Rainier. 
Q 


Directing your attention to Saturday morning, did you meet 
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Fred Briscoe Lamar? A. Yes, sir. 

Q. Where, sir? A. At Rhode Island and Eastern Avenue, in 
Mount Rainier in front of Nally's Funeral Home. 

16 Q. On the northwest corner there? A. Yes. 

Q. Now, what was his appearance at that time? A. Well, I 
knew the man but when I looked at him I didn't know him. His face was 
so beaten and swollen with blood all over his face and I didn't recog- 
nize him at first. And finally he said to me, "Schatz, you'll have to 
take me to the hospital.'' I said, ''Who are you?" He said, I'm Fred." 
He drives a cab down there, and then I recognized who he was. 

I said, ''What happened here boy? Who beat you up?" He said, 
"Lampe and O'Brien." I said, ''Where at?" He said, "Over in the park 
there."" I said, ''When?" He said, "It was just getting dark Friday, 
the 16th.'"' He didn't say the date but he said it was just getting dark 
when they beat him up. 

I said, 'Who is it you say did it?" He said, "Lampe and O'Brien." 
I said, 'Where are'they now?" He said, "I just left them." He said, 
"They are underneath the tree on Barnard Hill Park asleep." I said, 
"How do you know they are asleep?" He said, "Well, I awoke--I was 
unconscious from the time they beat me until about a half hour ago." 

He said, "I walked--crawled out from under the trees and walked down 
to Mt. Rainier."’ So, we went back with Lamar and he pointed out the 
tree where O'Brien and Lampe were. When we arrived there they were 
both sound asleep. 

Q. You say we, who was with you? A. Officer Miller and my- 
self. Lampe was lying on the ground covered with paper. O'Brien was 
on a bench covered with paper. Both were sound asleep. We aroused 

17 them both and Lamar walked back to the car. When we got to 
the car I asked Lamar, I said, "Are these the two that beat you up?” 
and he said, 'Yes, Lampe beat me the most." 


Q. Where were these two men at the time? A. They were 


right there. 
Q. Heard what he said? A. I brought them right in the car 
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where Lamar was. I said, ''What did they beat you up for?" He said, 
"They took $3.50 from me. I said, ''Which one took the money?" He 
Said, "Both of them." Both of them tried to get in his pockets. We 
then took the three of them down to Number 12 Precinct and tirnsd 
them over to Detective Shoop. 

Q. Now, at the time that Lamar accused these two men of 
beating him and taking the money from him, what reply did these men 
make individually? A. They didn't. 

Q. What did O'Brien say? A. O'Brien said he didn't know 
anything about it and also Lampe said he didn't know anything about it. 

@. Then you took them to Number 12 and turned them over to 
the Precinct men? A. Yes. 

THE CORONER: Any questions by the jury ? 

BY A JUROR: 

Q. Did the deceased have a pair of pants on when you saw him? 
A. Yes, sir. 

Q. These other two men look like they had been in a fight; have 
blood on them or anything? A. They always look like they have been 

18 in a fight every time I have seen them. I have seen them for 
the last 15 years, particularly Lampe. 

Q. See any blood around that park? A. Yes, sir. Ona hand- 
kerchief; I think Detective Shoop has that, and also some newspapers, 
blood was all over them and on the ground was blood. 

BY THE DISTRICT ATTORNEY: 

Q. You say you have known Lampe for the last 15 years? 

A. Yes. 

Q. And, Chief Schats, you also know other people who know 
Lampe, other police officers? A. Oh, yes. 

Q. What is his reputation in the community, firstly, for 


Sobriety? A. Well, asa policeman would put it, we would say "Don't 


turn your head because he'll wallop you." 
Q. In other words, he has a reputation for violence ? 
A. Definitely, sir. 
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Q. Does he'have a record that you are aware of, Officer? 
A. Ithink--now I didn't check into it--that he has a record for assault, 
I think several times. 

Q. Has there ever been any conflict or altercation between the 
defendant Lampe and the deceased, Lamar? A. Not to my knowledge. 

Q. Now, Officer, are you equally familiar with O'Brien? 
A. No, Iam not; just in the last few months have I known O'Brien. 


Q. How long have you known or did you know the Deceased, 


Officer? A. I would say about five or six years. 


19 Q. Five or six years. You indicated that he drove a taxi? 
A. Yes, sir. 

Q. How long had he been driving that taxi to your knowledge ? 
A. Well, every since I have known him off and on for five or six years 
he has been driving a cab out there. 

@. How was Lampe employed, if you know? A. I have never 
known of him to be employed. He had told me several times he paints 
but I have never actually seen him. 

Q. Thank you Chief, that's all. 

THE CORONER: Do you have any question, O'Brien? 

O'BRIEN: Chief, you said you came up there that morning and 
found me laying on the bench; I was covered with newspapers. I 
clearly remember I laid on the bench and didn't put a newpaper on my. 

THE WITNESS: You didn't ? 

O'BRIEN: No, sir. 

THE CORONER: When you found him did he have a newspaper 
on him? 

THE WITNESS: Definitely, sir. I had to take it off of his face 
to see who it was. 

O'BRIEN: Then somebody put it there. 

THE CORONER: As far as the officer remembers it was over 


O'BRIEN: All right. 
THE CORONER: That is his testimony. Any other questions? 
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THE CORONER: Chief Schatz, Officer Miller didn't make any 
independent investigations, did he? 

CHIEF SCHATZ: No, sir. 

(The witness left the stand. ) 

Thereupon 

DETECTIVE SGT. ROY C. SCHWAB 
was called to the stand as a witness, and having been duly sworn by the 
Coroner, was examined, and testified as follows: 

BY THE CORONER: 

Q. Your fullname? A. Roy C. Schwab. 

Q. Attached to the Homicide Squad? A. Yes, sir. 

Q. Sergeant, you investigated the death of Fred Briscoe La- 
mar, did you not? Did you have conversation with O'Brien? A. Yes, 
sir, I did. 

Q. What did he state to you, sir? A. Woodrow Wilson O'Brien 
stated to me when I talked to him first on the morning of the 17th, right 
after this offense had occurred in the Identification Bureau of the Me- 
tropolitan Police Department. They had been arrested that morning 
about 4. a.m. by the Mount Rainier Police. O'Brien at first denied 
anything; said he had been drinking pretty much and denied beating 
Lamar. Then, when I explained to him it was right serious; that 
Lamar was in critical condition and liable to die, then he said that 
Lampe and him had some trouble out there , that Lampe pulled Lamar's 
pants off; they had been drinking for a number of days, wine, that they 
drank a gallon and a half of wine and a quart of wine on July the 16th 
and that Lampe had beat him but he didn't kick him. And he denied at 

that time ever striking Lamar at all. 

Again I talked to the other man, Lampe, that morning right 
after I talked to O'Brien and told him that O'Brien told me that he had 
beat him and he said that he drank two half gallons of wine and he didn't 
remember anything at all. 

I went and talked to the deceased, at Gallinger Hospital that 


morning in ward #3, surgery building. He told me he had been out 
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drinking with these two men; that they were friends of his. There were 
three of them together and that Lampe had pulled his pants off and 
robbed him of $3.50. 

I asked him if Lampe kicked him and he said he didn’t know if 
Lampe kicked him or not but he was the one that beat him. 

Then I asked him if O'Brien hit him and he said O' Brien hit 
him once; only once. Later I was informed on the morning of July the 
19th that Fred Lamar had died at Gallinger Hospital about 11:50 that 
night , the night before, on Sunday night, and I went to the D.C. Jail and 
took a statement from both of these defendants in the office of the secre- 
tary at the D.C. Jail. 

O'Brien told me first that on the morning of the 16th of July that 
he had went looking for Lamar and they found him up in the park. 
Lamar asked him to go get a pint of wine, and he went down on Rhode 
Island Avenue near this park and met Lampe and Lampe gave him an- 
other quarter and told him, said, "Let's get a fifth of wine."" They got 
a fifth of wine and returned to the park and drank it up. 

Q. What time of morning was that? A. Unable to tell me that. 

Q. He just said it was inthe morning? A. On the morning of 
July the 16th, Friday. That they drank that up and then Lampe had be- 
come involved in an argument with Lamar over drinking a certain 
amount of wine; who drank the most and so forth. Then he grabbed 
Lamar's pants legs by the cuff and pulled the pants off him and he said 
later Lampe turned to him and handed him $2.00 and told him to go get 
another half gallon of wine. 

He denied he knew the money came from the pants pocket, but 
that he assumed it came from Lamar's pants pocket and then when 
Lampe threw the pants back at Lamar and he went and got another half 
gallon of wine and they drank that up. 

He doesn't know what time of day that was, getting toward 
evening at that time, and that Lampe had accused Lamar of being a 
police pimp; that every time they had some trouble around there it 
looks like the police were right behind them and he assumed that Lamar 
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had been telling the police where they were. 
And at that time Lamar swung; he didn't see him hit Lampe but 


he saw him swing his arm at Lampe and he assumed he struck him and 


Lampe threw the bad left arm around his neck and started beating him 
in the side. Then he stated that Lamar had fell against him and all he 
did was push him away from him, but didn't strike him. And then he 
said he went over and sat on the bench and went to sleep and they were 
still scuffling over there, Lamar and Lampe. 

He denied striking him at all; only pushed him. 

Now, Lampe stated they had been up in the park; that he met 
O'Brien that morning on July the 16th on Rhode Island Avenue and he 
gave--Lampe gave O'Brien--a quarter and they had bought a fifth and 
went up in the park. They drank that up and Lampe then said that he 
and O' Brien went up on Rhode Island Avenue and bummed about $3.00 
from different people all along Rhode Island Avenue and bought half 
a gallon of wine and returned to the park and drank that up. 

Then he stated that he and Lamar had become involved in this 
argument over Lamar drinking more wine than his share and he called 
him a police pimp and Lamar had struck him in the chest. He tried to 
show me a mark on his chest but there was no mark there that I could 
see. I asked him if he complained to anybody at the D.C. Jail or police 
officials about this chest hurting him and he said no, he complained to 
no one. 

And then he said that he went to sleep and that's all he remem- 
bered until the Mount Rainier Police came and arrested him in the park. 

THE CORONER: Any questions by the jury ? 

THE DISTRICT ATTORNEY: No questions. 

DEFENDANT O'BRIEN: I think he made a very clear statement. 
That's exactly the statement I gave him and it's the truth the whole 
truth, every word of it. 

THE CORONER: Do you wish to ask him any questions ? 

DEFENDANT LAMPE: No. 

BY THE DISTRICT ATTORNEY: 
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Q. Officer,'in the statement which the Defendant O' Brien gave 
you, you have mentioned that O'Brien said that he fell asleep. 


Now, in that statement can you recollect if O'Brien heard the deceased 
say anything before ‘he fell offto sleep? A. O'Brien told me he heard 
Fred Lamar say, "Don't hit me no more, Virgil."" I have the records 
of all three parties here. 

THE CORONER: What is the deceased's record? 

THE WITNESS: The deceased has been arrested twice for 
drunk since 1948. Now, the record of O'Brien's, he has been arrested 
16 times since 1947: for drunk; drunk charges only. 

The record of Virgil Lampe, he has a large number of drunk 
charges here; charged with mental observation on 5-8-52. Charged 
with A.D.W., shod foot on 9-26-52. Charged with assault on 11-15-52. 

THE DISTRICT ATTORNEY: Is that just the local record? 

THE WITNESS: That's just the local record, yes. 

THE CORONER: That's only in the District of Columbia. 

Any other questions of this witness ? 

(The Witness left the stand.) 

THE CORONER: An autopsy was performed at the District 
Morgue on July 19th by Doctor Rosenberg on Fred Lamar, white, 53 
years, 114 pounds and 5'9" tall. 

There was a severe and extensive ecchimosis about both eyes, 
which means they were discolored. There was a separation of the nasal 
cartilage from the nasal bones. A laceration on the right side of the 
upper lip. Ecchimosis or discoloration about the left malor region-- 
left cheek and chin. Severe bruises upper left chest anteriorly and 
laterally and base of the neck anteriorly and the right clavicular region 

and right arm. 

Small abrasion lower left thorax posteriorly. The tissues of 
the chest and abdomen were emphysematous. That means the air the 
m an breathed escaped from his lung into these tissues to his chest and 
abdomen. 

There was a fracture of the 2nd, 3rd, 4th, 5th, and 6th ribs on 
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the left and 3rd and 4th on the right side. Both lungs collapsed and 
presented large emphysematous blebs. The lower lobe of the left 
lung was lacerated and the left plueral cavity contained about a quart of 
blood. 

The heart was moderately enlarged and markedly degenerated, 
but that's all the marks of violence. 

The cause of the man's death was crushed chest, fractured ribs, 
lacerated lung with resulting hemorrhage and shock. 

Any questions by the jury? 

THE DISTRICT ATTORNEY: No questions. 

(No questions indicated. ) 

THE CORONER: Now, Mr. O'Brien, I have told you and 
warned you not to make a statement prior to this time. Now, you have 
the privilege of making a statement to this jury if you so desire. You 
don't have to. Do you understand? Everybody else had to but you 


don't. If you wish to make a statement and waive your rights you may 


do so. You understand? 

MR. O'BRIEN: Well, I don't know. 

THE CORONER: You understand what I said? 

DEFENDANT O'BRIEN: Yes. 

THE CORONER: Now, it is my duty to warn you that what ever 
you Say may be used either for or against you at this hearing or any 
other hearings or trials of your case in court if such is deemed neces- 
sary. Do you understand? 

DEFENDANT O'BRIEN: Yes. 

THE CORONER: Do you wish to make a statement ? 

DEFENDANT O'BRIEN: Yes. 

THE CORONER: All right. You can come up here then. 

Thereupon 

WOODROW WILSON O' BRIEN 
assumed the stand on his own behalf and testified as follows: 
BY THE CORONER: 


Q. You understand you are making a voluntary statement that 
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is not under oath, but you don't have to make the statement if you don't 
want to? A. Yes. 
Q. And what ever you say may be used against you at this hear- 


ing or any subsequent hearings or trials of your case in court if such 


are deemed necessary? A. Yes. 

Q. You understandthat? A. Yes. 

Q. You don't want to wait and consult an attorney of your own 
choice or have the court appoint you an attorney, or consult them before 
you make a further statement do you? A. Well, I would like to explain. 

Q. You don't want to wait till you have an opportunity to consult 
with an attorney; you want to make a statement now? A. Yes. 

Q. You fully understand what you are doing? A. Yes. 

Q. Allright. Tell the jury your full name. A. Woodrow Wil- 
son O'Brien. I live at 3312 Chauncey Pl., Mt. Rainier, Maryland. 

27 Q. Your occupation? A. Unemployed at the present time. I 
live with my sister, Pearl Muller, and I have lived there since this 
past April a year ago. 

And during the time I have met Fred Lamar back in 1950. Fred 
and I have palled around together; we have just been like brothers. 
About a month ago Fred went on this drunk; well, my sister works day- 
work and nightwork the next day, and during her working hours I took 
Fred up to the house. 

I gave him food out of the ice box and went without food so my 
sister, Pearl, wouldn't miss the food. I gave him three shirts; I gave 
him underwear; I gave him socks; I put him in the bathtub and went up 
and down Rhode Island Avenue. Anybody who saw Fred usually saw me 
with him. And I have taken Fred off Rhode Island Avenue any number of 
times down into the basement of the bowling alley to keep him from get- 
ting run off or locked up. 

The colored boys in the bowling alley knows that we were like 
brothers. My sister's brother, Harold would take us out to Glen Echo. 
We used to run around together. 

Any time I went to Rhode Island Avenue I felt like I was left 
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alone if I didn't run into Fred. And I didn't do Fred any violence. So 
help me God; may God strike me dead where I'm sitting now; I wouldn't 


do it. 

Q. You are making a voluntary statement not under oath so we 
cannot allow you to hold up you hand and make that statement. A. I 
just wanted the gentlemen to know I'm telling the truth; I wouldn't do 
Fred any violence. I thought too much of him. 

Q. Did you state to the police that you hit him once? A. No, 


Q. Pushed him, did you say that? A. I didn't say that--Fred 
may have said I struck him when he went back against me and I pushed 
him, but I never struck him. 

Q. See anybody else do violence to him. A. Yes. 

Q. Who? A. Virgil Lampe. 

Q. Any questions by the jury ? 

DISTRICT ATTORNEY: No questions. 

(The defendant left the stand.) 

THE CORONER: Now, Mr. Lampe, the same thing that I said 

O'Brien I am going to repeat to you. 

(Defendant Lampe does not desire to take the stand.) 

THE CORONER: Gentlemen of the Jury, the fact that one of 
these defendants , Virgil Lampe, stands on his constitutional rights 
and does not desire to testify at this time should not prejudice you in 
your deliberations either for or against him. 

If you believe from the evidence that one Fred Briscoe Lamar 
came to his death as a result of an accidentally inflicted injuries you 
should bring in such a verdict. 

On the other hand, if you believe that Fred Briscoe Lamar re- 
ceived these injuries at the hands of Woodrow Wilson O'Brien or Virgil 
V. Lampe, either one or both, acting in concert, in defense of their 
own lives or bodily harm or the life or bodily harm to any other indi- 
vidual you may bring in a verdict of Justifiable Homicide. 

And further, if you believe from the evidence that Woodrow 
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Wilson O'Brien and Virgil Lampe individually or acting in concert 
maliciously and capriciously caused the death of Fred Briscoe Lamar, 
it is your duty then to hold either one or both for the action of the 
Grand Jury. 

(Thereupon at 12:30 p.m., the Coroner's Jury retired to their 
room for deliberation, returning later the following verdict:) 

VERDICT OF THE CORONER'S JURY: 

County of Washington 

District of Columbia 

"We believe Woodrow Wilson O'Brien and Virgil V. Lampe re- 
sponsible for the death of Fred Briscoe Lamar and hold them both 
for the action of the Grand Jury." 

IN WITNESS WHEREOF, as well as the aforesaid Coroner as 
the Jurors aforesaid, have to the Inquisition put their hands and seals 
on the day and year aforesaid and at the place aforesaid. 

"Signed: A. Magruder MacDonald, M.D. (L.S.) 

"Signed: James Hartnett (L.S.) 

"Signed: Elphege Desgres (L.S.) 

"Signed: H. Hildebradt (L.S.) 

"Signed:. William B. Anderson (L.S.) 

"Signed: Howard J. Wolfe (L.S.) 

"Signed: William H. Humphreys (L.S.) 

(Thereupon, the instant hearing was concluded. ) 


[ Filed March 14, 1955] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., Thursday, Jan. 6, 1955. 
* * * 
DOCTOR CHRISTOPHER JOSEPH MURPHY 
was called as a witness on behalf of the United States and, being duly 


Sworn, was examined and testified as follows: 
* * * 
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DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Doctor, will you state your name and profession? 
A. Christopher Joseph Murphy. Iam a physician and surgeon in the 
District of Columbia, and been so for 40 years, and Iam one of the 
deputy coroners of the District of Columbia and been so for 23 or 24 
years, along in there. 

Q. Now, Doctor Murphy, you didn't perform the autopsy on 
the deceased Fred B. LaMar, did you? A. No, I didn't, sir. 

Q. Was there any autopsy performed, however, on Fred La- 
Mar? A. There was, sir. 

Q. By whom was it performed? A. Doctor Rosenberg. 

Q. Andhe is who? A. Heisa deputy coroner also of the Dis- 


trict of Columbia and he is now in Key West, Florida. 


Q. When was this autopsy performed? A. On the 19th of July 

of 1954, at 1 p.m., on the deceased identified by the name of 
Fred Briscoe LaMar--shall I go ahead with the autopsy findings, sir? 

Q. If you will, Doctor. A. This man was identified by that 
name. He was a white man with a given age of 53, and weighed 114 
pounds, 5 foot 9 inches in height. 

He was unclothed at the time of the examination. 

This man had a severe and extensive discoloration of both eyes. 
In other words, he had two black eyes, 

He had a separation of the cartilage of the nose with the bony 
part of the nose, which is right in the upper third of the nose, which 
was a broken nose. 

He had a laceration of the right lip, his right upper lip, that is, 
a separation in the lip caused by force exerted from without. 

He had a discoloration of the left cheek and also of the left side 
of his chin. 

He had severe bruises of the upper left chest, anteriorly, that 
is where I am pointing, and also laterally, extending up to the base of 
the neck, around through the midline to the opposite side. 
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He had a small abrasion on the left side of the thorax, pos- 
teriorly, in back, along here, like a force had been exerted to produce 
this. It could be a blow, it could be a kick, it could be any force ex- 

erted from without. 

On opening this body they found air in the tissues over the chest, 
which showed that there was a communication between the tissues and 
the inside of the chest cavity whereby air was escaping from the lungs 
into the tissues of the chest wall. 

There was a fracture of the second, third, fourth, fifth and 
sixth ribs on the left side and a fracture of the third and fourth ribs on 
the right side. 

Both lungs were collapsed. They had dropped down in the chest 
cavity due to the escape of air from the lungs and presented large blebs 
on the lungs, which is the compensation of the lungs to take care of the 
decrease in pressure. 

There was a quart of blood free in the left plural cavity, and 
the left lung was torn from the fractured ribs, or force of concussion, 
causing a compression within the lung. 

The other internal abdominal chest organs were negative. 

A specimen of blood was taken from the deceased and an analy- 
sis of the alcoholic content was made and revealed that it was negative, 
that this man had not been indulging in intoxicating beverages. If he 
had been, not to the degree that he was intoxicated. 

The cause of death in this case was a crushed chest with frac- 
tured ribs lacerating the lung, and the associated hemmorhage and 

shock. 


* * 


24 THOMAS E. MILLER 


25 was called as a witness by the United States and, being first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FENNELL: 
Q. Will you state your full name to the Court and the jury ? 
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A. Thomas Edson Miller. 

Q. Where are you employed? A. Mt. Rainier Police Depart- 
ment. 

Q. What is your rank? A. Acting chief, at the present time. 

Q. Officer Miller, directing your attention to July the 16 or 
the early morning hours of July the 17th, were you so employed at that 
time? A. I was. 

Q. What hours were you working the early morning hours of 
the 17th of July? A. 12 midnight to 8 a.m. 

Q. Did you have a working partner at that time? A. I did; 
Chief Schatz. 

Q. What is his name? A. I said: Chief Schatz. 

Q. Give us his first name. A. Fred. 

Q. Where is he now, Officer? A. Miami; he is in Florida. 

Q. Why is he in Florida? A. Due to his health. 

Q. Officer Miller, directing your attention to the early morn- 
ing of July 17, did you see Fred B. LaMar? A. The 17th? 

Q. Yes, sir. A. I did. 

Q. Where did you see him? A. The first time I saw him was 
about 15 feet south of the intersection of Eastern Avenue and Rhode 


Island Avenue on the north curb. 


Q. About what time of the morning was it then, sir? A. About 
4:10 a.m. 

Q. And was Chief Schatz with you at that time? A. He was. 

Q. Was it in the District of Columbia or in Maryland? A. That 
was in Maryland. 

Q. Now, are you familiar with the place known as Barnard Hill 
Park? A. Iam. 

Q. Where is that, in the District or in Maryland? A. That is 
in the District. 

Q. And where is Barnard Hill Park in feet from where you 
first saw the deceased, Fred La Mar? A. About 250 feet. 

Q. Now, what was the condition, that is, the physical condition 
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_of the deceased, Fred LaMar, when you first saw him, sir? A. He 


‘appeared in a dazed condition. He was--he had black and blue marks 
all over his face and blood on his shirt. 

* * * * 

THE WITNESS: His breathing was very difficult and his 
speech was incoherent to a certain extent. 

* * * * 

(Thereupon the jury left the courtroom at 2:40 p.m.) 

BY THE COURT: 

* * * * 

31 Q. Was there a conversation carried on then with LaMar? 

A. LaMar, yes, sir, it was. 

Q. That was when you noticed that both his eyes were black- 
ened? A. Yes, sir. 

Q. And that there was blood on his shirt? A. Yes, sir. 

Q. And that he had some difficulty breathing? A. Yes, sir. 

Q. Andthat his speech was incoherent? A. Yes, sir. 

Q. In what manner did he talk? Could you understand what he 
said? A. Icould understand, although his speech was difficult, * * * 

* * * a 

Q. What did he say? A. He said: Get me toa hospital, 
Schatz, I have been beaten up by two men. 

* * sd bd 

32 Q. Now, after you got him in the back of the car, where did 

you go? A. We went to Barnard Hill Park, out Eastern Avenue. 

Q. How did you happen to go there? A. He said that the two 
men who had beaten him up were asleep in Barnard Hill Park. 

Q. When you got to Barnard Hill Park, what happened? 
A. We asked LaMar if he would go with us to show us where they 
were asleep. 

Q. Didhe? A. We had quite a time getting him to go, but 
he did finally go part way with us. 

Q. And did you go into the place that he told you? A. He 
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wasn't sure at first where they were at, but after a search we found 
them, Chief Schatz and I. 

Q. And after you found them what did you do with LaMar? 
A. Well, he was standing about halfway between where we found them 
under this tree and Eastern Avenue, about half-way between Eastern 
Avenue and where we found them right under the tree; I would say 30 
or 40 feet away from where we found them. 

Q. What did you do with LaMar after that? A. LaMar went 
back to the car. 

Q. Tothe scout car? A. Yes, sir. 

Q. Did you take him any place? A. We took him--after we 
had gotten Mr. Lampe and Mr. O' Bryan, we took them with LaMar to 
No. 12 precinct. 


* * * * 


(At 3:05 o'clock p.m. the jury returned to the courtroom. ) 
* * * bd 
HAMILTON W. SHOOP 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Will you state your full name and assignment to the Court 
and jury, please? A. Private Hamilton W. Shoop, No. 12 precinct, 
Metropolitan Police Department. 

Q. And were you so employed on July 17, 1954? A. Yes, 


Q. What tour of duty were you working that day, sir? A. We 
always work day work, but we come back at night to work in civilian 
clothes. 

Q. Directing your attention to July 17, 1954, did you see these 
defendants, Lampe and O'Bryan, on that day? A. Yes, sir. 

Q. When was the first time you saw them, sir? A. Approxi- 


mately 4:15 a.m. , Saturday morning, on the 17th. 
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Q. Where did you see them? A. No. 12 precinct. 
Q. Now, in particular referring to the defendant Lampe, sir, 


did you notice anything unusual about his physical appearance at that 
time? A. Only that he was very dirty and in an unkempt condition and 
that he appeared to be very much under the invluence of an intoxicating 


liquor. 

Q. Did you notice particularly as to the defendant Lampe's 
hand? A. Yes, I took notice that it looked like it was skinned up a 
bit and partially swollen at the time I looked at it. 

* * * oa 

Q. Well, Officer, did O' Bryan tell you that something hap- 
pened between Lampe and LaMar? A. Yes, sir. 

Q. Asa result of what happened or during the time of what 
happened, what did O'Bryan say he did to LaMar, if anything ? 

A. O'Bryan stated that he only--he thought he only pushed or maybe 
touched LaMar with his hands a couple of times, he could not remem- 
ber hitting him. 

Q. Now, after talking with the defendants, sir, did there come 
a time when you went to Barnard Hill Park? A. Yes, sir. 

cd * * * 

Q. That is Barnard Hill Park in the District of Columbia or 
in Maryland? A. It is in the District of Columbia. 

Q. And did you examine about the place known as 

A. Yes, sir. 

Q. What did you find, sir? A. Well, where this alleged 
altercation was supposed to have taken place, I found a clump of 
bushes that Chief Schatz of the Mt. Rainier police had pointed out as 
being the spot where he arrested Lampe and O'Bryan, and inside this 
clump of bushes there was a bench, a wooden bench, and I found at 
least a dozen wine bottles scattered around on the grass, and I found 
a couple of handkerchiefs with bloodstains on them, and several 
pieces of tissue paper with bloodstains on them, and also a pair of 
socks, and they also had bloodstains on them, and I also observed 
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that there were several twigs broken from the bushes whe re the 
branches had been broken off. 

« * * 

56 ROY C. SCHWAB 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, FENNELL: 

Q. Will you state your name and assignment, sir? A. Roy C. 
Schwab, Detective Sergeant, Homicide Squad, Metropolitan Police. 

Q. Were you so assigned in July 1954? A. Iwas. 

57 Q. After the death of Fred R. LaMar, did you talk with the 

defendants Virgil Lampe and Woodrow O' Bryan? A. Yes, sir. 

Q. When and where was it? A. At the D.C. Jail where they 
were being held for assault on LaMar. 

I went there on the morning of the 19th, questioned them, and 
warned them, and told them about the death, that LaMar had died. 

I asked them to give me a statement, and they both gave state- 
ments willingly. 

Q. Was that statement reduced to writing or-- A. Yes, typed, 
taken from them and typed. 

Q. Where was it typed? A. In the office of the D.C. Jail, in 
Mr. Clemmer's--no, in Colonel Fleming's office, right inside his 
office. 

Q. When I said that statement, I meant these statements. Both 
typedthere? A. Yes. 


Q. They were given freely and voluntarily? A. Yes, sir. 


Q. Were there any threats, promises or inducements made ? 
A. No, sir. 

* * * * 

MR. FENNELL: May I have these marked for identification ? 


(The documents were marked Govern- 
ment Exhibits No. 1 and 2 for Identi- 
fication, respectively. ) 
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BY MR. FENNELL: 

Q. I will show you what has been marked for identification as 
Government Exhibit No. 1, and I will ask you to refer to--first of all, 
can you identify that? A. Yes. 

Q. What isit? A. This is the original statement taken from 
Virgil Vincent Lampe, typed by Private Albert Sandburg in the pres- 

ence also of Detective Flynn of No. 12 precinct, and taken by myself, 
each page initialed with our initials, and signed at the end, and also 
signed by Virgil Lampe after he had read the statement. 

Q. How many pages are there, sir? A. There are three pages 
to each statement, I believe, sir. 

Q. And the signature that appears on the third page of Govern- 
ment Exhibit 1 for Identification of Roy C. Schwab is whose signature ? 
A. That is my signature. 

Q. Andthe signature above that is Virgil Lampe, whose sig- 

nature is that? A. That is Virgil Lampe's signature, sir. 

Q. Iwill show you what has been marked Government Exhibit 
No. 2 for Identification, and I will ask you, sir, if you can identify that. 
A. This is the statement given to me by Woodrow Wilson O'Bryan, 
and my signature signed at the end, and each sheet initialed by O'Bryan 
and myself, and signed by O'Bryan at the end. 

MR. FENNELL: I have no further questions. 

MR. ST ANGELO: May we approach the Bench, Your Honor ? 

THE COURT: Yes. 


(Thereupon counsel approached the Bench and the following 


occurred: ) 

MR. ST ANGELO: With reference to this statement allegedly 
made by the defendant, Lampe, I have a doctor on call, and I could 
have him here in the morning. He is the resident physician at the 
D.C. Jail Hospital. 

He will have Lampe's record with him, and his testimony will 
substantiate the testimony that‘ Lampe was placed in the hospital 
when he arrived at the jail, that he was in the dt's for a period of time, 
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and he was released temporarily to make this statement. 

As soon as this statement was completed, he was once again 

placed in the hospital in the at's. 

I will object to the admissibility on the ground that the man was 
incompetent to dictate it. 

THE COURT: We will have the doctor's testimony out of the 
presence of the jury, and have Sergeant Schwab back in here in the 
morning, and Richard Flynn and Albert Sandburg. 

MR. FENNELL: Very well, Your Honor. 

THE COURT: Very well. Have those three here in the morning 
and have your doctor here. 


(Thereupon counsel resumed their places in the courtroom and 


the following occurred:) 

THE COURT: You are excused, ladies and gentlemen of the 
jury, until 9:45 in the morning. 

Do not discuss the case with anyone in the meantime. 

(Thereupon at 3:30 o'clock p.m. an adjournment was taken 
until 10 o'clock a.m. on Friday, January 7, 1955.) 

Washington, D. C. Friday, January 7, 1955. 

* * * bd 

(The jury was not in the courtroom.) 

MR. ST ANGELO: This is the doctor I called yesterday about 
the statement, Your Honor. 

THE COURT: All right. 

MR. ST ANGELO: Doctor, would you take the stand? 

Thereupon 

WILLIAM ORSINGER 
was called as a witness by the defendant Lampe and, being first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Will you state your name? A. William Orsinger. 

Q. And your profession? A. Iam the physician at the District 
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Jail, a position I have held for the last three years. 


Q. Three years? A. Yes, Sir. 
Q. Have you ever had any experience with alcoholism or alco- 


hol? A. Well, the last six and a half years I have been employed by 
the Department of Corrections principally working with the alcoholics, 
and I have seen a considerable number of them in that time. 

63 Q. Did you have any occasion in July 1954 to give treatment to 
one Virgil Lampe, sir? A. Yes, I did. 

Q. Do you have the clinical and medical records of Virgil 
Lampe with you, sir? A. I have the medical records, his jail medical 
records which I kept in the normal course of business at the jail. 

Q. Didthere come a time in July 1954 when Virgil Lampe was 
hospitalized for what is known in medicine as delirium tremens ? 

A. Yes, we put him in the hospital on July 17th. 

Q. And what time was that, sir? A. Well, he had been sent-- 
he had come in from the court or from the Metropolitan Police and 
been sent to the cell block, but in the course of the evening one of my 
medical helpers at that time at the jail thought it was necessary to put 
him in the hospital, and he examined him at that time, and he was in the 
hospital on the 17th, that evening, on the 18th, that day, and on the 
19th; in the morning I saw him on the 19th, at about 10 o'clock and dis- 
charged him from the hospital, and then I thought it was necessary to 
readmit him later that day. 

Q. Would you examine your records, sir, and determine the 
exact time at which he was admitted to the hospital suffering from the 
dt's? A. His first admission was the evening of the 17th, at 8 p.m. 

Q. 8p.m. onthe17th? A. Yes. 

Q. Did there come a time when you subsequently discharged 
him? When was that? A. The impression on the evening of the 17th 
was that he had what we call acute alcohol brain syndrome, his brain 
was disturbed as a direct affect of his drinking, having been drinking 
for some time. 


Q. In your opinion, Doctor, would you call that a psychosis of 
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some kind? A. Yes, it is a toxic psychosis due to the alcohol, the 


excessive drinking of alcohol over a long period. 

At that time he told us he had been drinking for period of three 
weeks. 

BY THE COURT: 

Q. You mean he was of unsound mind? A. Iamnota psychia- 
trist, so all I can say is in our opinion, it was--in our definition he 
showed evidence of--showed evidence of not being of sound mind, or of 
unsound mind. 

BY MR. ST ANGELO: 

Q. Sir, on the morning you discharged Lampe, do you recall 
approximately how many patients you had that morning? A. No, I could 

only say an average. I would say on the average when I make the 
hospital rounds in the morning, there will be from two to three to five 
to ten alcoholics that were brought in the night before, or two days be- 
fore, and whose condition we have to judge is good enough for them to 
leave the hospital, otherwise-- 

BY THE COURT: 

Q. On the 18th, you saw him, didn't you? A. I saw him on the 
18th, also, yes, sir. 

Q. What was his condition at that time ? A. Well, he seemed 
to be just a little, still seemed to be shaky, but he wasn't in acute de- 
lirium on the 18th. 

BY MR. ST ANGELO: 

Q. Did you give him a complete examination before you dis- 
charged him, Doctor? A. No, at the time of discharge, we just, be- 
cause of the volume of work, we just have to form an Opinion on the 
basis of a few questions and their appearance. 

THE COURT: Let me see the statement, please. 

THE WITNESS: And their behavior, as to whether they are 
capable of leaving the hospital. 

BY MR. ST ANGELO: 

Q. Would you say, Doctor, that you gave him a superficial 
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examination? A. I would say, yes, that would be correct. 

66 Q. Do you believe from the fact that he was placed in the hos- 
pital almost immediately after you discharged him that had you given 
him a complete examination, would you have released him at that time? 

MR. FENNELL: Well, now, I object to that. 

THE COURT: Sustained. 

THE WITNESS: Answer the question? 

THE COURT: No, don't answer it. 

BY THE COURT: 

Q. What time did you see him onthe 18th? A. I will look and 


see if the nurse's notes say. They don't state. 


I just might say from my routine, I ordinarily see them around 


10 to 10:30 in the morning. 

Q. Now, you saw him onthe 19th? A. Yes, sir, at about that 
time. 

Q. At whattime? A. Between 10 and 10:30. 

Q. What was his condition then? A. Well, I formed the opinion 
then that he was better, and that it would be all right for him to leave the 
hospital and go back to the cell block. 

Q. What do you mean by better? A. Well, none of those men 
are in 100 per cent perfect health when they leave the hospital. 

67 It is just a matter of need. We have 40 hospital beds-- 

Q. What was his mental condition between 10 and 10:30 on 
July 19th? A. Well, we ask them a few questions to determine 
whether they are acutely in dt's. 

Q@. How didjhe answer? A. I had satisfied myself at that time 
from these few questions that his condition was improved, at least, he 
wasn't in dt's. 

He was rational. 

Q. He was rational? A. Yes. 

THE COURT: Ali right. 

THE WITNESS: I didn't make a complete psychoanalysis or 
anything like that of his condition. 
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BY THE COURT: 
Q. You could not do that, could you? A. No, I could not, but 
I didn't ask him extensive questions. 
Q. From your observation of him and your conversation with 


him it lead you to believe from a medical standpoint that he was ra- 


tional? A. Yes, sir, and could be discharged from the hospital. 
Q. And he was discharged? A. He was discharged in that 
morning. 
68 THE COURT: All right. 
BY MR. ST ANGELO: 
Q. What time was he discharged, Doctor? A. Approximately 


10:30. 

Q. Do your records indicate that he was suffering from a de- 
lirium or tremens of some kind when he was discharged? A. They do 
not. 

Q. They do not? A. No. 

BY THE COURT: 

Q. You would not have discharged him if he was in delirium 
tremens? A. No, I would not. I discharge many men who are shaking 
but not men who are showing mental disorders. 

BY MR. ST ANGELO: 

Q. Did there come a time when he returned to the hospital, 
Doctor? A. It was called to our attention that afternoon, it doesn't 
state here and I don't remember the exact way, but the usual way is 
that some officer in the cell block will call us and say this man is not 
doing so well, maybe you better look at him again, and at 3:40 he was 
readmitted to the hospital on my order. 

Q. What was his condition at that time? A. Well, he had be- 
come more shaky than he was on his first admission to the hospital. 

69 He seemed agitated and shaky and presented a picture that we 
so frequently see. 

BY THE COURT: 

Q. Did you talk with him at 3:40? A. Yes, sir, we did. 
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Q. Did you have any trouble understanding him? A. It is 
not difficult to understand a person even in active dt's, but it is his 
statements and behavior that is abnormal. 
Q. Yes, but I mean in the answers he gave to your questions. 
A. I don't have that report. I can't answer it. 
Q. Do you remember it? A. I don't have a personal memory 
of it, an exact memory of it. 
BY MR. ST ANGELO: 
Q. Do your records indicate, Doctor, when the defendant 
Lampe went into what is known as full-blown dt's? A. That night. 
BY THE COURT: 
Q. What night? A. The night of the 19th. So that by mid- 
j night that night, he was extremely restless. 
Fi He had the bedside chair, he was swinging it around the room 
y and threatening anybody that came into the room, and at midnight on 
70 the 19th, that would be the morning of the 20th, it was neces- 


sary to strap him down in restraints. 


From his temperature chart and from his behavior in the next \ : x 

24 hours, he went thr ough a typical dt's that we see so frequently. \ LAG 
Q. What does his chart show on the 19th, the day he was dis- 

charged? A. The morning he was discharged his temperature was 


normal, and he hadino sedation for the previous 12, 24 hours, and he 
seemed tobe all right. eis 

THE COURT: All right. 

BY MR. ST ANGELO: 

Q. Doctor, in your opinion, from your experience with alcoholics 
and the dt's, how long would you say it requires for a man to enter full- 
blown dt's? A. Well, based on my experience in the last six and a half 
years, it seems that the requisites are about two to three or four weeks 
of heavy drinking, with eating very little, because there ch e poome who 
can drink a fifth of whisky a day, but as long as they eat good, they 
never go into dt's, but if they don't eat and they are heavy drinking two, 
three or four weeks, and then the dt's start suddenly, but seem to start 
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within a period of hours after the withdrawal of alcohol, and it may 
take--I have seen it delay as long as, in some cases, a week for the 
dt's to start, but the average case starts within 24 hours after the 
71 withdrawal of the alcohol, but there are many cases that start 
within 36 or 72 hours later. 

Q. Do your records indicate-- A. So this wasn't an unusual 
happening. 

Q. Do your records indicate how long the defendant Lampe had 
been drinking before he went into the dt's? A. They don't indicate 
how long he had been drinking. They indicate how long he told us he 
had been drinking. He said he had been drinking three weeks prior to 
that. 


Q. For three weeks prior to this time? A. Yes, sir, and our 


records show from previous jail admission that he had had at's before, 
in years past, and he also gave the history, by his own admission, of 
five previous, having the dt's on five previous times. 

He said one of them was a month prior to this one. 

Q. In your opinion, Doctor, would you state that the mind of a 
man before he enters the dt's is that of a rational man? A. Well,_ now, 
there again I must qualify it as a general practitioner, not as a psychia- 
trist. 

I would not place myself, and I would tend to not place impor- 
tance--I don't think you could place reliability on everything that is 
said by a man that is about to go into dt's, or went into dt's in that 
period I showed, three days to a week. 

You could not count them as the statements of a normal brain. 

Q. Doctor, I show you this statement. It is in the form of a 
confession made by the defendant Lampe after his discharge from the 
hospital on the morning of the 19th. It was started at 11:30 a.m. and 
completed at 12:25 p.m., the same day. 

Will you state, in your opinion, Doctor, if this statement was that 
of a rational man? 

MR. FENNELL: Well, I don't think that is the question, Your 
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Honor. I object to the question. We don't care whether he was sick or 
not at that time. 

It was whether it was a statement freely and voluntarily made. 
A man can be on his deathbed or suffering from an incurable injury or 
disease and may still give a free and voluntary statement. 

MR. ST ANGELO: I question his testimony as to the capacity 
of the witness. 

BY THE COURT: 

Q. In other words, at 10:30 he was released from the hospital, 
and at 11:30 the statement started and lasted about an hour. 

Have you read the statement? A. Mr. St. Angelo showed it 
to me before this morning. 

73 Q. Have you read it? A. Yes, sir, I read it this morning. 

Q. Do you state that from reading this statement and the answer 
to the questions that you can form an opinion? A. No, my feeling about 
this, what I read this morning was, that in my own mind there would be 
a question as to its reliability or truth. It could be a true statement and 
it could be an untrue statement, on the basis of my knowledge and ex- 
perience. 

Q. Did you have information this man LaMar was badly beaten 
up? A. LaMar? 

Q. Yes. Asa result of which-- A. No, I have no information. 

Q. Well, Iam telling you now. Assume that the testimony 
showed that LaMar had five broken ribs on one side and two broken 
ribs on the other side, and his eyes were black and blue, and he had 
sustained severe injuries, and as a result died, and the defendant was 
being asked about this and he gave this statement. 

Would that indicate to you whether or not he was telling the 
truth? A. No, Ihave no way of knowing. 

Q. You have no way of knowing that? A. No. AsIsay,a 


man in that condition could make a reliable statement and then again 


could make a statement that is irrational. 
They tell me all the time that they are at 5th and G but they are 
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not, they are in the District Jail, or they may hit it and say, Iam 
in the District Jail, and it is a true statement. 

THE COURT: All right. 

THE WITNESS: So I say that there is a possibility that he 
could have made a reliable statement, at the same time his brain was 
then in a condition that he could have made a statement which was not 
reliable. 

BY THE COURT: 

Q. Well, assuming that LaMar was atBarnard Hill Park with 
O'Bryan and Lampe on this particular evening, and the question was 
asked of Lampe to tell in his own words what occurred, which resulted 
in the beating, and then he proceeded to tell that LaMar and O' Bryan and 
himself were up in Barnard Hill Park drinking, and they went and got 
wine -- A. Well, I would say this: Now, reading that statement, it 
seems a logical sequence of events. 

I must also say that I have had other statements made to me by 
people bordering on dt's, or in dt's, which seemed like a logical state- 
ment, and then when I questioned further in that condition, I would find 
that the statement had many irregularities in it. 

75 To use, for example, the person that confesses to a crime that 
he didn't commit. 

Q. Well, that is not comparable to this situation? A. I don't 
know. Iam just saying, just to give information, I am saying that dt 
people, people bordering on them or going into them, may make state- 


ments which, while logical to us, may not necessarily be so. 


Q. We are concerned with this particular case here, not what 


other people do. A. Well, in this particular case-- 

Q. You discharged him as normal at 10:30 in the morning, 
didn't you? A. Well, on the basis of my superficial examination. 

Q. What do you mean by superficial? Are you letting people 
out just on a superficial examination? A. Yes, sir. 

Q. How long has that been going on? A. Because there are 
people--if there are 10 men in the hospital, and we give each man a 
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thorough physical examination before he is discharged from the hos- 


pital, then we won't have time to take care of the 30 men sitting down- 
stairs with acute illnesses. 

What we do is this: It works out for the best of the inmates. 
We discharge a man if he appears on the basis of some questions to 
be all right. 

Q. Well, you were pretty well satisfied that there was nothing 
the matter with Lampe, weren't you? A. I was satisfied that if I dis- 
charged a man who was ill that I would soon hear about it, and I would 
get him back again. 

Q. Is that the reason you discharged him? A. No, but that is 
the reason why he received a superficial examination. 

Q. Because you thought if he wasn't well, you would hear from 
him later? A. On the basis of the superficial examination. 

Q. What is your name? A. Orsinger. 

Q. Orsinger? A. Yes, sir. 

Q. And you are at the D.C. Jail? A. Senior medical officer, 
District Jail. 

That has been the standard routine. 

Q. How long have you beenthere? A. Three years, andlam 
following the same routine that was established there before I came. 

Q. That does not impress me, that you did what somebody else 
did. 

You are telling me that you let people go from the jail when you 
are not sure of their condition because you feel, yourself, that if there 

77 is something wrong with them you will hear from them later? 

I never heard of such an absurd thing. 

And that has been going on for how long? A. Your Honor, if 
you will excuse me, you are saying what I do, and you are not giving 
me a chance to say what I do. 

Q. Well, you better tell me what you are doing and tell me 
right. I hever heard of such a silly statement. 


You are a medical doctor and you are letting. people go from jail 
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and you don't know what their condition is, and that you are telling 
me that if there is something wrong with them, that is all right we 
will hear from them later. 

Is that correct? A. May I answer now, sir? 

Q. Yes, you may answer. A. You saidI do not know what 
their condition is. 

Q. LIasked you one perfectly simple easy question. 

When you released Lampe from the jail it was your opinion that 
he was normal and rational? A. No, sir, I didn't say that. 

Q. You didn't use the word rational? I wrote it down. A. I 
said--I didn't say he was normal. 

Q. Well, what does rational mean? A. I think that is a psy- 
chiatric term and my definition of it as a general practitioner is that 

he is able to answer questions with a degree of reliability. 

Q. Well, that is what I was trying to find out. A. Now, to 
answer the other point for which you wrote my name down there, I 
would like to answer that if I may. 

Q. Goahead. A. You said that I--do you recall what you said 
there ? 

Q. I recall what I said. Don't you? A. Well, you have me at 


an unfair disadvantage here. I wasn't prepared for this, and I am not 


taking this down, but I would say the inference-- 


Q. Do you want some time to get prepared? A. Well, I would 
say the inference that we are not doing it properly at the jail is incor- 
rect. 

Q. I said that what you told me you did doesn't sound correct 
tome. A. All right, then, shall I explain that again what I do? 

Q. Yes. You can explain it again. A. We have a 40 bed hos- 
pital at the jail. 20 beds are taken by tb's. Then we have 20 medical 
beds, which we must use for medical and surgical cases. 

I have an office there and we have four nurses. We have two 
other doctors half time, and we have six medical students, junior medi- 


cal students, and one senior. Some medical person is 
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there all the time. 

The doctors ‘and the inmates are just as close to the medical de- 
partment if they are in the cell block as if they are in the hospital. 

We must keep in the hospital men who are most acutely ill. 
When a man comes in there and is shaking, that has been drinking 
heavily and abusing himself, we put him in the hospital and we keep 
him in there until we determine that his condition is such that we can 
make that bed available, because there are only 20 beds, and we must 
make that bed available to the man who is more ill than he is. 

Therefore, we must make the judgment, and we haven't all day 
to make the judgment, because we have other duties, but we must 
make the judgment in a relatively short period of time that this man's 
condition is good enough that it is safe to transfer him to another part 
of the jail, where he is still readily available to us, where he is under 
supervision of officers at all times, and put him in that position to give 
the bed to a man who is more ill than he is. 

Otherwise, we will have to put mattresses on the floor, or ask 
Congress for a bigger appropriation for a bigger jail, or a bigger jail 
hospital or medical staff. 

That man is then transferred on the basis of the few questions 
which we ask him, on the basis of examining his chart and seeing the 

previous physical examination, because he had a thorough 
complete physical examination, he had been in the hospital several 
days under our direct observation and examination, and we then form 
an opinion that morning that that man, in this case Lampe--Lampe, 
how do you feel? 

I feel all right. 


Do you hurt anywhe re? 
No, I don't. 
Do you know where you are? 


Yes, sir; at the District Jail. 
Do you know how long you have been here? 
Well, I have been here a couple of days now. 
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Do you think you can make it over in the dormitory ? 

Yes, sir, I do. 

O.K. , Lampe is discharged. 

Q. Did you ask Lampe all these questions? A. That is the 
routine which we do, which we go through with, when we have so many 
men ina short period of time to see. 

Q. Did you go through that routine with Lampe? A. I can't 
Swear that I did. I say that I go through that routine as a matter of 
doing my business at the District Jail. 

Q. You were satisfied when you discharged him at 10:30 on the 
19th that there was nothing wrong, that he was all right? A. I would 

like to qualify that. 

Q. Goahead. A. I would say when I discharged him at 
10:15 or 10:30, whenever it was, that I was satisfied that Lampe was 
then better than the other men who needed his bed, and that it was, 
that he was no longer in need of constant hospital care, and that it 
was safe to discharge him to the dormitory to be returned if necessary, 
and to show, as proof that this system worked, that it is not a slipshod 
system, the man was observed that afternoon to be in worse condition, 
he was readmitted, and went to at's. 

Q. He wasn't going through the dt's at 10:30 in the morning, 


was he? A. Icansay this, as far as regards Lampe, I have never 


seen him before, I have no interest in the case either way, but I would 
say this: That I can see where it would be a whole lot more helpful to 
you as a judge sitting on this case had I asked him a whole lot more 
questions to determine his exact mental condition at that time, or had 
the Court appointed a psychiatrist to examine all men coming to the jail 
after having committed a murder or being involved in a murder, to have 
a psychiatric examination as soon as they hit the jail-- 

Q. Do you say that everybody that murders someone, there is 
something psychiatrically wrong with them? A. I say that a psychia- 

trist ought to be asked to decide that. 

Q. Why should a psychiatrist be asked to do any such thing 
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until there are symptoms that a man is of unsound mind? 
Do you think that because somebody kills somebody that that 
in and of itself shows the man is of unsound mind? A. I think that in 
itself shows that a person skilled in those matters should decide or 


give an opinion as to whether that man is of sound or unsound mind. 

Q. Oh. A. There is a difference. 

Q. Well, we don't do it that way. A. I know you don't, andI 
think it is unfortunate and archaic. 

Q. Unfortunate and archaic? A. Yes, sir. 

Q. Well, I don't want to express an opinion about what is going 
on over at that jail, but you are called in this case to testify on a mat- 
ter that is a very serious matter. A. And I think my testimony has 
been serious and not flippant. 

Q. I didn't say it was flippant. A. I didn't say you said it 
was, sir. I said my testimony was not, my testimony was not. 

83 Q. All lam trying to find out from you is: At 10:30 when you 
released Lampe, he wasn't suffering from delirium tremens. A. In 
my opinion, no, sir, he was not. 

Q. And that any questions that you did ask Lampe was satis- 
factory to you, otherwise you would not have released him? A. Yes, 
sir, that is correct. 

THE COURT: All right, sir. That is all I wanted to find out. 

BY MR. ST ANGELO: 

Q. Is there any doubt in your mind whether or not this state- 
ment made by Lampe between the hours of 11:30 a.m. and 12:25 p.m. 
were that of a rational mind? 

THE COURT: That is just an hour and five minutes, isn't it? 

MR. ST ANGELO: Sir? 

THE COURT: That is just an hour and five minutes ? 

MR. ST ANGELO: Well, the statement took an hour. The 
statement took an hour, and I am asking him his opinion whether or 
not he has any doubt in his mind as to whether or not this statement is 


that of a rational man. 
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MR. FENNELL: Well, I think he should ask the question, not 
whether he has a doubt, but can you express an opinion as to whether 
or not the statement was freely and voluntarily made. 

84 I think he has already said it could be true and it could not be 
true, so that is no opinion at all. 

MR. ST ANGELO: That is why I am asking if he has a doubt 
as to whether or not the statement is that of a rational man. 

THE COURT: It is not a question of doukt. 

If he can express an opinion, I will let him do so; if he cannot, 
then he cannot. 

The question is about the answers to the questions. 

BY MR. ST ANGELO: 

Q. Can you express an opinion as to whether or not this state- 
ment was that of a rational man? A. I cannot express an opinion as 
to whether or not that was the statement of a rational man. 

Q. You have a doubt in your mind-- 

BY THE COURT: 

Q. All of us at some time are irrational, Doctor, but not psy- 
chotic; right? A. Yes, sir. 

BY MR. ST ANGELO: 

Q. You have a doubt in your mind as to whether or not this was 
the statement of a rational man? 

MR. FENNELL: I object. 

THE COURT: Sustained. 

BY MR. ST ANGELO: 


Q. Can you form two opinions, Doctor: One, it is the state- 


ment of a rational man, and one, it is not the statement of a rational 
man? 

THE COURT: Now, wait a minute. That is an unfair question 
to ask of this doctor. 

You want him to form two inconsistent opinions, one, it is 
rational and one, it is not? 

MR. ST ANGELO: That is because he cannot express an 


46 
opinion one way or the other. 

THE COURT: He said very frankly and very fairly to that par- 
ticular question that he didn't know whether the questions that were 
answered by Lampe were true or not, that sometimes he had patients 
in the hospital that they didn't know where they were. 

BY THE COURT: 

Q. Lampe didn't give you any indication at 10:30 that he didn't 
know where he was, Doctor? A. He did not. 

MR. ST ANGELO: I have no further questions, Your Honor. 

MR. FENNELL: No questions, Your Honor. 

THE COURT: I imagine the doctor will have to stay to testify if 
I let it go before the jury. 


You may step back, Doctor. 
THE WITNESS: May I say one other thing? 
86 I will be very happy for you to visit the jail and see how we 


handle medical problems, because I am very proud of it, sir. 

THE COURT: I have no desire to visit the jail. 

THE WITNESS: And I think these men get medical care far in 
excess of what they would get in the normal-- 

THE COURT: I do not question that. 

I did not say you didn't give them care. 

THE WITNESS: Iam sorry, sir, that is the implication I re- 
ceived. 

THE COURT: No; the only thing that concerned me and upset 
me was this superficial--I think that was the word you used. 

THE WITNESS: Well, it was a poor choice of words, Your 
Honor, or terms, but now I think with the explanation I made that you 
can see-- 

THE COURT: I am not criticizing you if you, as a Doctor, 
have given the man an examination, and it is not for me to say what 
type of examination you should give, but anyway you are satisfied in 
your own mind, as a medical man, that it is perfectly proper to trans- 
fer him out of the hospital department to the other part of the jail. 


87 


88 
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THE WITNESS: Yes, and I think it is good medicine. 

THE COURT: That is all I was trying to find out. 

THE WITNESS: All right, Your Honor. 

(Thereupon the witness was excused and retired from the wit- 
ness stand.) 

MR. FENNELL: Sergeant Schwab. 

Thereupon 

ROY C. SCHWAB 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Sergeant Schwab, you have already testified concerning this 
statement. 

When did you first see the defendant Lampe on this statement ? 


A. When he was brought into the room just outside of the head of the 


D.C. Jail's office. 


He set a little office aside there for us to use, in other words, 


his secretary's office, and he was brought in there and turned over to 
us. 

BY THE COURT: 

Q. About what time was that, Sergeant? A. I think about 
10:30, Your Honor, as well as I can recall. 

Q. Did you talk to him? A. I talked to him a few minutes. He 
was brought in just before that statement was started. Italked to him 

probably about five minutes, about how he felt, and he bummed 
a cigarette from me, and I gave a cigarette to him, and he sat there 
smoking, and I asked him, I told him that LaMar was dead, was pro- 
nounced dead at D.C. General, and I asked him to give a statement, 
the same as we do in all cases. 

Q. Who was with you at that time? A. The clerk that took the 
statement, Sandburg, Precinct Detective Flynn of No. 12 precinct, who 
handled the case out of 12, and that was all that was in the room at that 
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time. 
Q. Did he answer all your questions voluntarily? A. Yes, 


he did. He answered all my questions voluntarily, freely, and he didn't 


seem under no stress or emotion. 
He did seem a little upset when I told him the man had died, and 
. there was no indication of anything wrong with the man. 
He was perfectly normal. I would not have taken the statement 
- otherwise. 

Q. Was he struck by you or anyone in your presence? A. No, 
sir, he was not. 

Q. Was he threatened by you or anybody in your presence? 

A. No, sir, he was not. 

Q. Was he promised anything by you or anybody in your pres- 
ence? <A. No, sir. 

89 Q. Did you have any difficulty understanding the answers he 
gave to your questions? A. No, I did not. 

BY MR, FENNELL: 

Q. Now, you have been a member of the Metropolitan Police 
Department for how long? A. Nineteen years. 

Q. And in that course of time you have seen how many people 
in dt's? A. I could not even remember the number, it is so many. 

Q. In your opinion as a layman, was this man in dt's, Virgil 
Lampe? A. Definitely not. 

Q. When you first started talking with Lampe, where was 
O'Bryan? A. I had already taken O'Bryan's statement, and he was 
sitting out in the other room. 

MR. FENNELL: I have no further questions. 

CROSS EXAMINATION 

BY MR. ST ANGELO: 

Q. How many people have you seen with dt's? A. I would not 
even want to say, a great number. 

Q. When was the last time you saw someone in dt's? A. Oh, 
I can't say the exact time, but I will say a week or so ago at D.C. 
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General Hospital. 

Q. A week or so ago? A. Yes, sir. 

Q. Do you know who the patient was? A. Sir? 

Q. Do you know who the patient was? A. No, sir, I don't. 

Q. You don't? A. No. 

Q. Can you state with absolute certainty that Lampe wasn't in 
the dt's? A. Ican Say absolutely that he wasn't in the dt's when I 
took that statement. 

Q. You state he wasn't suffering from a delirium of some kind? 
A. Yes, sir, I will state that. He was perfectly normal as he is sit- 
ting there. 

Q. Of course, you lead him with questions, did you not? 
A. Well, that is his statement. I talked to him a few minutes, asked 
him how he felt, and asked him to give mea statement, if he wanted to 
give me a statement, and he said, yes. 

That is just what he gave me himself. 

Q. You went out there for the specific purpose of getting a 
statement from Lampe, did you not? A. I did. 


91 Q. Regardless of his physical condition; isn't that right ? 
A. Oh, no, sir. I wouldn't have taken a statement from Lampe if he 
had been drunk, or under the dt's, or under any influence. 


Q. But you are only stating your opinion, that you thought he 
wasn't in the dt's? A. That is my opinion, yes. 

Q. And your opinion is also that you didn't think he was ill? 
A. Yes, that is right. 

Q. Did you know he had been drinking for a few weeks prior to 
this time? A. He told methat. 

THE COURT: Is the defendant O' Bryan raising the same point ? 

MR. LONG: No, Your Honor. 

BY MR, ST ANGELO: 
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Q. May I have a moment, Your Honor? 

THE COURT: Yes, certainly. 

BY MR. ST ANGELO: 

Q. You have an interest in this case, don't you, Detective 
Schwab? A. No, no personal interest, no more than any other case 
I work on. 

92 Q. You would like to see the case made, wouldn't you? 
A. Not necessarily, no more than to see justice done. 

MR. ST ANGELO: I have no further questions, Your Honor. 

THE COURT: Step down, Officer. 

MR. LONG: I have a few questions, Your Honor. 

Just a moment, sir. ; 

CROSS EXAMINATION 

BY MR. LONG: 

Q. Did you talk to LaMar, the dying man? A. I talked to La- 
Mar twice at D.C. General Hospital before he died, surgery 3. 

MR. ST ANGELO: I object to this, Your Honor. This is not 
within the scope of the direct examination. 

BY THE COURT: 

Q. When was it you talked to him? A. I talked to LaMar twice 
before he died. 

Q. You don't know if he knew he was going to die? A. I didn't 
tell him he was going to die. I told him he was a sick man and he better 
tell the truth. 

Q. When was this? A. I talked to him on the morning of the-- 
I talked to him about 19:30 on the morning of the 17th. That was ona 
Saturday. , 

I returned and talked to him again about 11:50, around 11 o' clock, 

93 11:50, on Sunday morning. That was on the 18th, and he was 
pronounced dead 11:50 that night. 

THE COURT: I will sustain the objection. 

MR. ST ANGELO: Thank you, Your Honor. 

THE COURT: That is all. Step down. 
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(Thereupon the witness was excused and retired from the wit- 


ness stand.) 
MR, FENNELL: Call Officer Sandberg. 
THE COURT: Come to the Bench, please. 
(Thereupon counsel approached the Bench and the following 


occurred: ) 

THE COURT: Have you considered a disposition of this matter. 

MR. ST ANGELO: Yes, I have, Your Honor. 

THE COURT: Well, would you consider a manslaughter plea? 

MR. FENNELL: We have offered it. 

THE COURT: But you won't take it? 

MR, ST ANGELO: I don't think he would accept it. My client 
won't. 

THE COURT: After that doctor's testimony, don't you think you 
ought to talk to him? 

MR. ST ANGELO: No, Your Honor. 

MR. LONG: In my case, my man is of a lesser degree. I think 
the testimony is going to show it. 

94 THE COURT: What do you want to do with O'Bryan if he pleads 
to manslaughter ? 

MR. FENNELL: I would recommend we dismiss as to O'Bryan, 
but I would have to check that with Mr. Rover. 

THE COURT: I will take a recess and let him talk to him, be- 
cause I really think you ought to after that doctor's testimony. You 
should seriously consider it. 

MR. ST ANGELO: I say that there is a question of admissibil- 
ity of the statement as based on the doctor's testimony. 

THE COURT: If you want to go through the Court of Appeals 
with the case, if there should be a conviction, it is all right with me, 
but you should consider this disposition. They are offering you a man- 
slaughter plea. The man is dead. 

MR. ST ANGELO: I realize that. 

THE COURT: I will take a ten minute recess. 
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(Thereupon a short recess was had.) 

MR. ST. ANGELO: May we approach the Bench? 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. ST ANGELO: I would like to apologize for being late, 
Your Honor. 

THE COURT: That is all right. 

MR. ST ANGELO: I fully explained to the defendant the situa- 
tion and that the case looks rather dismal. 

95 I asked him about it three times and he said, no. 

THE COURT: That is all right. You cannot make him plead. 

MR. ST ANGELO: I will continue to ask him during the course 
of the trial. 

THE COURT: He is taking an awful chance, you know that. You 
can see that yourself. 

He does not deny he did it. 

MR. ST ANGELO: He says he doesn't remember. 

THE COURT: Drunkenness is no excuse. © 

MR. ST ANGELO: It will reduce it to manslaughter. 

THE COURT: No, it will reduce it from first degree. Drunken- 
ness is no excuse for murder. The only way you can put drunkenness 
in is when you are so drunk that you are incapable of forming an intent 


to kill, and you don't need an intent to kill in second degree murder. 


That is why he should plead to manslaughter. That is no degree 


of murder, manslaughter, that is a separate and distinct offense, and 
he is offering to take that and dismiss against O' Bryan. 

MR. ST ANGELO: I know that. 

THE COURT: Which I would say is a fair disposition of the 
case, because I don't think there is any question but that they all had 
been drinking, the whole bunch of them, but even with all that drinking , 
he should not have jumped on him and stomped on him, and he himself 

says-- 

MR. ST ANGELO: I don't believe that there is any evidence of 
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that in that statement. 

THE COURT: Well, I don't care what you call it, the man died 
as a result of what he did. 

MR. ST ANGELO: Yes, the man is dead, but he did walk half 
a mile before the police found him. 

THE COURT: That is true, but I think Lampe himself says 
that he struck him a couple of times. 

Now, intoxication, of course, would reduce the degree of 
murder. The intoxication has got to be such that he is incapable of 
forming an intent to kill, but you don't need intent to kill in second 
degree murder. 

MR. ST ANGELO: Won't intoxication reduce second degree 
to manslaughter ? 

THE COURT: No. 

MR. ST ANGELO: I would like to check my notes during the 
trial. I may have a case on it. 

THE COURT: You cannot find a case on it. 

You can have second degree through circumstance, where you 
intend but there is no premeditation or deliberation. That is second 
degree murder. 

Then where there is no intent to kill but where there is a rash 
act, illegal or unlawful act-- 

MR. ST ANGELO: But where malice is employed. 

THE COURT: That is all second degree, implied malice. You 
have to have express malice in first degree, but where you act with 
utter disregard for the other person you don't have to have intent to kill. 

I would have to instruct the jury to this effect, that where there 
is an unlawful killing of a human being by another with malice but with- 
out purpose or intent, but done so recklessly and wantonly that there is 


a manifest depravity of mind or a disregard of human life. 


I will have to instruct on manslaughter, but you understand the 
case, and I think the District Attorney is offering you a good disposition 
of the case. I do not care one way or the other. I have no interest in it. 


98 
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MR. ST ANGELO: Well, all I can do is to ask him about it 
during the course of the trial. 

THE COURT: Well, surely, but I have got to admit the state- 
ment. 

MR. ST ANGELO: There is a doubt in my mind. 

THE COURT: No; the jury will have to pass on it. 

I have to hear the other two witnesses, but if their testimony 
is the same as this last one, I will have to admit it and let the jury 
decide what his condition was at the time he made the statement. 

I don't know how they are coming to any other conclusion than 
that the statement is all right. 

MR. ST ANGELO: He only appeared to be all right to the doc- 
tor. 

THE COURT: Well, read it. 

MR. ST ANGELO: It is rational enough, I admit that. 

THE COURT: And the doctor testified about when he saw the 


defendant. You know I am not going to let a psychotic man's case go 


to this jury, but you have this testimony and it is damaging, but your 
man tells you he doesn't remember what happened. 

MR. ST ANGELO: Yes, sir. 

THE COURT: Why didn't you ask him where they got this in- 
formation? He said he grabbed him around the neck with his bad arm 
and hit him with the other arm. They were all up there drinking. 

They are all the facts in the case, except the jumping on his 
chest. 

He said he accused Fred of being a police pimp, which indi- 
cates he had some feeling against the fellow. 

He also says: Because everything that happened around there, 
the Mt. Rainier police was right behind us, and I figured that Fred 
was telling them. 

And it is not a case of self defense. 

MR. ST ANGELO: No, it is not, but they had been drinking 
for a considerable period of time right up to this incident. 
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99 THE COURT: That may be, but that doesn't excuse you. You 
cannot excuse people because they are intoxicated. 
We will have to go ahead with the trial. You can talk to him 


about it, but I think manslaughter is a decent disposition. You do 


what you want. 

Put the other two officers on. 

MR. ST ANGELO: Thank you, Your Honor. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred: ) 

MR. FENNELL: Call Officer Sandberg. 

Thereupon 

ALBERT SANDBERG 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Will you state your fullnamesir? A. Albert Sandberg. 

Q. Where are you employed? A. Metropolitan Police Depart- 
ment , Homicide Squad. 

Q. Directing your attention--how long have you been so em- 
ployed there? A. A little over three years. 

Q. Iwill show you what has been marked for identification 
Government Exhibit No. 1 and refer you to the last page of Government 

100 Exhibit No. 1. 

Can you identify this signature here? A. Yes, sir, that is my 
signature. 

Q. And Government Exhibit No. 1 for identification is a state- 
ment; is that correct? A. That is correct. 

Q. Did you take that statement? A. I typed it, sir. Detective 
Schwab took it and I typed it. 

Q. Where did you type it? A. In the office of the D.C. Jail. 

Q. And on what date was that? A. That was on the 19th of 
July. 
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Q. Do you recall when the statement commenced? A. Off- 
hand, looking here, it is 11:30 a.m. 

Q. And you were the one that put that time down; is that right? 
A. That is right, sir. 

Q. And when did the statement end? A. It was finished at 
12:25 p.m. 

Q. Now, who was present besides you, Lampe, and Detective 
Schwab? A. Officer Flynn. 
Q. During that time, sir, did you observe the defendant Lampe? 
A. I did. 
@. Did you observe his appearance? A. Yes. 
Q. And speech and the manner in which he talked? A. That is 


101 


right. 

Q. Did you observe him walk? A. Just when they brought him 
into the room, that is all. 

Q. Was this statement of Virgil Lampe freely and voluntarily 
made? A. It was, sir. 

Q. Were there any threats or promises made at the time this 
statement was taken? A. No, sir. 

Q. Was any force used, of any kind? A. ‘No, sir. 

Q. And during the course of your employment on the Metro- 
politan Police Department or otherwise, have you seen persons who 
have what we call the dt's? A. Ihave, sir. 

Q. In your opinion as a layman, was Virgil Lampe in the dt's ? 
A. No, sir. 

Q. Did youjnotice his hand, whether it was shaking or not? 

102 Q. Not in particular, no, sir. 

BY THE COURT: 

Q. How was the statement taken down? As the sergeant asked 
a question, you would type the question, and then Lampe would make an 
answer and you would type it? A. I would type it, yes, sir. 

Q. Was there any trouble understanding Lampe? A. No, sir, 
none at all. — 
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MR. FENNELL: I have no further questions. 

MR. ST ANGELO: No questions, Your Honor. 

THE COURT: Step down. 

(Thereupon the witness was excused and retired from the 
witness stand. ) 

MR. FENNELL: Is Officer Flynn here? 

THE DEPUTY MARSHAL: He is not here, Your Honor. 

MR. FENNELL: That officer was supposed to be here. He 
was here yesterday, and he did appear and I excused him. 

When we found we needed him, we called last night, or rather 
the police department called, and the phone didn't ring, so this morn- 
ing we sent a car from No. 12 by his house, and we expect him to be 
here, but he is not here at the present time. 

THE COURT: Do you have a report on him? 

MR. FENNELL: He is on leave. 

THE COURT: Is he in the city ? 

MR. FENNELL: We don't know that for sure. 

THE COURT: You mean, you excused him yesterday for good? 

MR. FENNELL: No; just excused him saying I wouldn't have 
to use him at that time. ‘ 

I didn't think I would have to use him at all. I didn't realize 
this was coming up. 

THE COURT: I will take a recess. You check with the police 
department and find out where he is. 

MR. FENNELL: All right, sir. 


(Thereupon a short recess was had.) 
MR. FENNELL: If Your Honor please, that witness has gone 


out to get a hair cut, his wife informed me, and I will have him here 


after lunch. It is my fault. He was here yesterday and I excused him. 
THE COURT: You should not have done that without telling the 
Court. 
MR. FENNELL: I realize that now. 
THE COURT: What have you got to put on now? 
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MR. FENNELL: Nothing but one other witness. 
THE COURT: It has nothing to do with the statement ? 
MR. FENNELL: No, sir, it has nothing to do with the state- 


ment. 


Perhaps we could come to the Bench on that statement. I under- 


stand that there might be objection to it. 
104 (Thereupon counsel approached the Bench and the following 

occurred: ) 

MR. FENNELL: This is what the witness will testify to, Your 
Honor. He is outside. : 

MR. ST ANGELO: I think that statement involves just Lampe, 
does it? 

THE COURT: That is all. That is putting malice right in the 
case, it looks like to me. 

MR. ST ANGELO: I don't think it is admissible. 

THE COURT: It is admissible. It shows the state of mind of 
the defen dant, if believed. 

MR. ST ANGELO: Does it show he made it? That is evidence 
of other crime. That is a threat. 

THE COURT: No, that shows the condition of his mind, that 
this defendant had against the deceased. 

MR. ST ANGELO: What does he mean by saying he would get 
him? 

THE COURT: What do you think it ne ans? 

Let us proceed. 

Bring in the jury. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 

(The jury returned to the courtroom at 11:35 a. m.) 

MR, FENNELL: May I call Mr. Seay. 

THE COURT: Yes. 

Thereupon 


59 
CHARLES A. SEAY 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Will you state your full name, please, sir? A. Charles 
Aubrey Seay. 


Q. How do you spell your last name? A. Seay, S-e-a-y. 


Q. Mr. Seay, where do you live? A. 5807 - 33rd Avenue, 
West Hyattsville, Maryland. 

Q. How are you employed, sir? A. Iama Maryland cab 
driver. 

Q. Were you so employed in July of 1954? A. Iwas. 

Q. Now, do you know the defendant Virgil Lampe, sir? 
A. Yes, sir. 

Q. How long have you known him? A. Well, I just know him 
by his name and seeing him in Maryland. 

Q. Did you know Fred LaMar during his lifetime? A. Yes, 


Q. Directing your attention to the middle of July of 1954, did 
you have a conversation with the defendant Virgil Lampe? A. Yes, 
sir. 

106 Q. Do you recall exactly what date that was? A. It was July 
13th, around 2 o'clock in the afternoon. 

Mr. Lampe approached ne at the cab stand in Mt. Rainier and 
asked me to loan him a dime, to which I replied, I didn't loan anyone 
any money at any time. 

While the discussion was going on, the deceased, Freddie La- 
Mar, was standing about 75 yards from us, and all of a sudden he took 
off and started running east on Perry Street in Mt. Rainier, and the 
defendant told me he was out to get Freddie LaMar. 


* * * * 


108 MR. FENNELL: If Your Honor please, I understand Mr. St 
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Angelo would like to ask some more questions of Officer Shoop. He 


is in the building, but he is a witness in another court in this building. 


The police officer just went after him to see if he could get him. 

If Your Honor please, I am having a little difficulty locating 
Officer Shoop. 

That is all the witnesses we have at this time. 

109 THE COURT: Is he in the building? 

MR. FENNELL: Apparently he has left. 

THE COURT: Well, it is my suggestion that you go ahead with 
the sergeant, because I am going to submit this to the jury anyway on 
the voluntariness of the statement. 

MR. FENNELL: Officer Schwab, will you resume the stand ? 

Thereupon 

ROY C. SCHWAB 
was recalled as a witness by the United States and, having been previ- 
ously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 

BY MR. FENNELL: 

Q. Sergeant Schwab, where was Government Exhibit 1 for Iden- 
tification, the statement that you identified of Virgil Lampe, where was 
that taken? A. That was taken in the office of the D.C. Jail. 

Q. At what time was the statement commenced? A. It was 
commenced at 11:30 a.m. and finished at 12:25 p.m. 

Q. And how was the statement taken? That is, what was the 
mechanics of it? A. Isat in front of the defendant Lampe, Private 
Sandberg sat to one side at a typewriter, and as I asked the question, 

110 he typed the questions down, and as Lampe would answer them, 
that was typed, his replies were typed. 

Q. But before the statement was taken, sir, did you have a 
chance to observe the defendant Lampe? A. I did. 

Q. When did you first see him on that day? A. When he 
walked in the room at the D.C, Jail. 

Q. At about what time? A. That was a few minutes 
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before 11:30 a.m. 
Q. Did you have a conversation with him at that time ? Ay J 
did. He asked me for a cigarette. I gave hima cigarette. 
I asked him how he felt, and he told me he felt all right, and 
I informed him that LaMar had been pronounced dead, and I asked 


him to give me a statement, and a few other little words there, back 


and forth, and he said he would give me a statement the best he could. 

Q. Now, did you observe his appearance at that time? A. I 
did. 

Q. Did you notice anything unusual about his appearance ? 

A. No, sir, I didn't. 

Q. Did you observe him walk at that time? A. I observed 
him walk when he came into the room, about the distance from here to 
the end of the jury box there. 

Q. Did you notice anything unusual about his walk? A. I did 

111 not. 

Q. Did you hear him and see him Speak, notice his manner of 
speech at that time? A. It was normal. 

Q. Sergeant, you have been a member of the Metropolitan 
Police Department for how long? A. 19 years. 

Q. During the course of that time have you seen men who are 
suffering from what we call the dt's? A. Numerous times. 

Q. In your opinion as a layman was the defendant Virgil Lampe 
suffering from what we call the dt's? A. No, sir, he was not. 

THE COURT: I think you ought to say what it is. 

MR. FENNELL: Sir? 

THE COURT: I think you ought to say what it is. 

BY MR, FENNELL: 

Q. Delirium tremens, what we get from--not what we get, but 
what people get from excessive drinking; is that right? A. Yes, sir. 

Q. Is that what you meant when you said he wasn't suffering 
from the dt's? A. That is what I meant, yes, sir. 

MR. FENNELL: I have no further questions. 
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CROSS EXAMINATION 
112 BY MR. ST ANGELO: 
Q. Did you ever have opportunity before this case to listen to 
the defendant Lampe speak? A. A short while on the morning of the 


17th, when he was brought to police headquarters, when he was first 
arrested, 

Q. He was drunk at that time, wasn't he? A. Sir? 

Q. He was drunk at that time, wasn't he? A. I would not say 
he was drunk, but he was under the influence to a certain extent and 
Shaky and very dirty. 

Q. What was the difference in his manner of speaking? 

A. Well, his speech-- 

Q. Onthe occasion you first spoke to him and when he made 
the statement, on the second occasion? A. Well, he was definitely 
sick, shaky, and he didn't want to talk. 

Q. Perhaps he could not talk? A. Oh, he could talk, yes, 


Q. Now, what do you mean when you say he didn't want to talk? 
A. Well, he told me he didn't know anything about this thing at that 
time. 

Q. So he did want to talk, didn't he? A. Well, he just said: 
I don't know anything about it. He said: I was drunk. 

113 That is all he told me at that time. 

I told him that LaMar was sick at the D.C. General Hospital, 
in critical condition. 

Q. But he did speak to you, sir. A. He did speak, yes, sir. 

Q. He didn't refuse to speak? A. No, sir. 

Q. Now, the second time you talked to him and you heard him 
speak, when he made the statement, you said he was normal; is that 
right? A. That is correct. 

Q. What do you mean by normal, sir? A. Not under the in- 
fluence of anything. A normal person is as though you are now. 

Q. Did you observe his hands? A. I did. 


63 
Q. Did you make it a point to observe his hands? A. I gave 
him a cigarette and he lit it himself. 


Q. Was he trembling at that time? A. No, I would not say 
SO, no, sir. 


Q. You couldn't say for sure he did not, though? A. He did 


not. 

Q. Did you know he had been released from the hospital suf- 
fering from the hospital suffering from the dt's at 10:30 o'clock that 
morning? A. No, sir, I did not. 

114 THE COURT: That is not a correct question, that he was re- 
leased from the hospital suffering from the dt's at 10:30 that morning. 
You mean he was released from the hospital at 10:30. 

MR, ST ANGELO: He was released. That is right. 

THE COURT: But he wasn't suffering from any dt's at 10:30 
when he was released. 

MR. ST ANGELO: But he had been suffering. 

May I rephrase the question? Iam sorry. That is what I 
meant. He was suffering from them. 

BY MR. ST ANGELO: 

Q. Did you know he had been released from the hospital at 
10:30 that morning after he had suffered an attack of dt's sir? A. No, 
sir, I didn't know he had been released from the hospital. 

Q. In expressing your opinion you thought he was normal when 
he answered these questions? A. That is right, yes, sir, in my 
opinion. 

MR. ST ANGELO: I have nothing further, Your Honor. 

BY THE COURT: 

Q. When you first saw him was when, Sergeant? A. I first 
saw him shortly after he was arrested in the identification bureau of 
the police department when he was brought in to be fingerprinted on 

115 the morning of the 17th, Saturday morning, around 9 o'clock. 

Q. You said he was under the influence of intoxicating liquor ? 
A. I would not say he was under the influence. 
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Q. But he had been drinking? A. He had been drinking, but 
he was getting over it. 

Q. Did you'see any evidence at that time of the dt's? A. No, 
sir, I did not. 

BY MR. ST ANGELO: 

Q. How long did you speak to him that time on the morning of 
the 17th? A. For about 10 or 15 minutes. He was standing up by the 
rail there, and I talked to both him and O'Bryan at that time. 

MR. ST ANGELO: That is all. 

THE COURT: Step down, Sergeant. 

(Thereupon the witness was excused and retired from the wit- 
ness stand.) 

MR. FENNELL: Call Mr. Sandberg, please. 

Thereupon 

ALBERT SANDBERG 
was recalled as a witness by the United States and, having been previ- 
ously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
116 BY MR. FENNELL: 

Q. Will you state your name and assignment, please, sir? 

A. Albert Sandberg, clerk in the Homicide Squad, Metropolitan Police 
Department. 

Q. And how long have you been employed by the Metropolitan 

Police Department? A. Sixteen years. 


Q. Directing your attention to the paper before you, marked 


Government Exhibit 1 for Identification, I refer you particularly to the 
last page thereof, of that paper, sir, and in particular to the signature 
of Albert Sandberg. 

Is that your signature, sir? A. It is, sir. 

Q. Did you assist in the taking of this statement from the de- 
fendant Virgil Lampe? A. I typed the statement, sir. 

Q. And where was it taken? A. Inthe D.C. Jail, in the 
office. 
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Q. And when did it commence or when did you start taking it ? 
A. At11:30 a.m. on July 19th, 1954. 

Q. And when did you finish taking it? A. 12:25 p.m. 

Q. How was the statement taken? A. On the typewriter. 

117 Detective Schwab asked the questions and I typed the answers 

made by the defendant. 

Q. During that time, sir, did you have a chance to observe 
the appearance of the defendant Virgil Lampe? A. I did, sir. 

Q. Did you notice anything unusual about his appearance ? 
A. No, sir. 

Q. Did you have a chance to observe the manner in which he 
spoke? A. Yes, sir. 

Q. Did you notice anything unusual about it? A. I did not, 


Q. During the course of your employment with the Metropoli- 
tan Police or elsewhere, have you seen persons who are suffering 
from dt's? A. Ihave, sir. 

Q. In your opinion as a layman was the defendant Virgil Lampe 
suffering from the dt's? A. No, sir. 

Q. Did you notice anything unusual about the defendant Virgil 
Lampe? A. No, sir, other than his one hand was off at one arm. 


Q. Was the statement freely and voluntarily given by the de- 


fendant Virgil Lampe? A. It was. 
118 Q. Were there any threats or promises made at the time the 

statement was made? A. No, sir. 

Q. Or any force used at all to take the statement from Virgil 
Lampe? A. No, sir. 

MR. FENNELL: I have no further questions. 

CROSS EXAMINATION 

BY MR. ST ANGELO: 

Q. Officer, did you ever see the defendant Virgil Lampe before 
this occasion? A. No, sir, I did not. 


Q. You had never seen him before? A. No, sir. 
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Q. Now, did you know he was released from the jail hospital 


at 10:30 on the morning this statement was made after he had suffered 
an attack of dt's? A. No, sir, I didn't. 

Q. Did you know he was readmitted to the hospital at 3:40 
p.m. that day suffering from the dt's? A. No, I didn't, sir. 

Q. It is your opinion he was normal at the time you saw him? 


A. That is correct, sir. 
119 MR. ST ANGELO: I have no further questions. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

MR. FENNELL: That is all I have, Your Honor, at this time. 

THE COURT: Do you want to put on the doctor? 

MR. ST ANGELO: Yes, Your Honor. 

Thereupon 

WILLIAM ORSINGER 
was recalled as a witness and, having been previously duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Doctor, would you state to the Court and jury your name? 
A. William Orsinger. 

Q. And your profession, sir? A. Iam senior medical officer 
at the District of Columbia Jail. 

Q. And do your duties at the District Jail, Doctor, give you 
an opportunity to have experience with alcoholics, with persons suf- 
fering from what is known in medicine as delirium tremens? A. The 
last six and a half years I have been employed by the Department of 
Correction, and four and a half years of that time, I lived on the 

120 reservation at the Work House where we have about a thousand 
alcholics all the time. For three and a half years at the Work House 
I was the medical officer, and for the last three years, I have been 
the senior medical officer at the jail where we see all the alcoholics 
as they come in. 
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Q. Does your daily work lead you to encounter people who are 
suffering from alcoholism and the dt's? A. Yes, sir. 
Q. In your work as a physician at the jail, sir, can you give 
an approximate number of how many cases of dt's you have treated? 
A. You have to define the word dt's 


Q. Delirium tremens. A. Well, we have 25,000 admissions 


a year of which I think some 18,000 are for simple intoxication, and of 


that percentage I would say that we see the nervous effects or at's in 
roughly 150 to 200 a month, but the active, severe dt's may be ina 
period of 10 a week, something like that. 

Q. Now, Doctor, do you have the medical record, the clinical 
record, of the defendant Virgil Vincent Lampe with you? A. Yes, sir, 
I do. 

Q. Did you have occasion to treat the defendant Virgil Vincent 
Lampe for acute alcoholism or delirium tremens in July of this year? 

121 A. Yes, sir. 

Q. And what date was that, sir? A. He came to the jail on 
July 17th, and that evening--he had been sent to the cell block, and that 
evening he was admitted to the jail hospital, and he was examined by 
one of our medical staff, who made the observation that he was ex- 
tremely tremulous, and after his examination he had the impression that 
he had borderline dt's, and he kept him in the hospital and gave him se- 
dation. 

Q. What does that mean to you, sir, a borderline of dt's? 

A. That the man might go into active dt's and be out of his mind, or 
he may get better without going into dt's. 

Q. Will you explain to the Court and jury, Doctor, what causes 
people to go into what is known as dt's? A. From my experience with 
this disorder, it seems that the common background is a period of 
drinking of two or three weeks in which little or no food is taken, but 
excessive amounts of alcohol are taken, and then due to some chemical 
changes in the body, there is more water in the brain and the pressure 


on the brain produces what we see externally and call dt's, shaking, 
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imaginary things that they see, and not knowing where they are, think- 
ing that they are in another place, and extreme agitation, they don't 
sleep, and that we call dt's. 

122 Q. In medical science, Doctor, are the dt's a form of insanity? 
A. I think you will find dt's are classified under acute toxic medical 
diseases. In other words, it is acute. It is sudden. It happens sud- 
denly. It is active for a time. 

Toxic means some poison is produced. It doesn't necessarily 
mean that there is an underlying something wrong with the brain, but 
it is something that has happened as a result of something, either 
some poison that is taken into the body. 

Q. This poison, that would be alcohol; is that right? A. In 
the case of dt's, it is understood to be alcohol, that is right, excessive 
alcohol for a long period, without food. 

Q. Isa person suffering from the dt's a normal or rational 


person, Doctor? A. A person in dt's is not considered to be normal 


or rational; is not normal or rational. 

Q. You mentioned earlier borderline dt's, Doctor. Is it pres- 
ent in borderline dt's? A. Well, it is purely an arbitrary classifi- 
cation we must put on these people. There are all stages, the poison- 
ous effects of alcohol taken in for a long period of time. 

At the one end is the man that is a little sick and shaky and on 
the other end is the man that thinks that he sees pink elephants, and 
doesn't sleep, and is out of his mind. 

123 Now, in between, there are all these gradations. Just for the 
sake of having classified them, we make them just shaky, extremely 
tremulous, and active dt's, in which he sees things and thinks he is in 
another place. 

It is just a gradation of that. You have to decide somewhere 
along the line where you are going to put this man. 

Q. And your associate diagnosed the condition of Virgil Lampe 
as on the borderline dt's. 


Did you subsequently treat him, Doctor? A. Yes, he was 
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treated on that date when he first came in. He was kept in the hospi- 
tal on the night of the 17th, all day the 18th, and the morning of the 
19th. 

Q. And did there come a time when you released him, sir? 
A. Onthe morning of the 19th I satisfied myself that it was all right 
to release him from the hospital. 

He seemed to be not getting worse and seemed to be rational. 


Q. Now, would you explain to the Court and jury, Doctor, 


the policy under which you operate at the D.C. General Hospital ? 
A. The D.C. Jail Hospital. 

Q. Atthe D.C. Jail Hospital, as to how you release patients, 
sir? A. Well, every patient that is brought into the hospital receives 
a complete physical examination, and then whatever is found wrong 

124 that particular-- 

THE COURT: I do not think it makes any difference as to the 
policy of the hospital. The question here is what the doctor did in this 
particular case. 

BY MR. ST ANGELO: 

Q. What did you do in this particular case? A. I talked with 
Lampe that morning of the 19th, around 10:30, and satisfied myself 
that he was, as many others, was able to go back to the dormitory and 
didn't need to stay in the hospital longer. 

Q. Would you say he had sufficiently recovered from the dt's? 
A. That was my impressions that morning when I discharged him. 

Q. Did there come a time when he subsequently returned to the 
hospital suffering from the dt's? A. I don't remember how it happened. 
It is not stated in this record, but it was called to our attention that 
afternoon that he was not well, and he was readmitted to the hospital. 

At the time he entered the hospital records again was at 3:40. 

BY THE COURT: 

Q. Well, do the hospital records show his condition when he 
was readmitted at 3:40? A. In the nurse's notes it states why he 

125 was readmitted. 
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Q. What does it say? A. It says: Patient is readmitted. 
Patient is tremulous. 

Doctor William Orsinger gave the order for rehospitalization. 

Elevation in temperature. He had fever at that time, a little 
bit. 

Then the nurse's notes go on: Restlessness, up at the door 
with a chair in his hand. Continues restless. 


States he is going into dt's. 


Is awake but quiet. 

At 3a.m., he was still awake. That is on the morning of the 
20th then. 

Up with a chair in his hand. States no one is coming into the 


Captain Fooshay was called. 

Patient was placed in restraints at 3:50 a.m. , and he was--I 
might state, going back again, at 3:40, when he was admitted, I 
ordered a sedative for him. 

Then by 4:30 a.m. he had gone to sleep for a while. 

By 4:45 a.m., sleeping soundly. Went to sleep soon after the 
restraints were applied, and by the next morning was taken out of re- 
straints. _ 

126 = ~——~Was allowed to go to the bathroom but came out into the hall, 
and apparently was still irrational, wouldn't stay in his room, and 
the room door had to be locked. 

By 8 a.m. on the 20th, we had put him back in restraints, and 
he was perspiring freely, and we had to give him more sedation. 

Later that morning he seemed to be better, and we let him out 
of restraints again, with just sedation, and he was able to sit up by 
the afternoon of the 20th. 

Noontime of the 20th, he sat up in the chair and ate his lunch. 

Then we kept him in there. On the 21st, he was much im- 
proved, still shaky, but didn't need sedation. 

We gave him vitamins, and he was discharged from the hospital 
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on the 22nd. 
Q. What kind of sedation was that? A. Well, in one case 
‘he received a mixture called bromo-chloryl, which is bromide and 
chloryl hydrate, and a little later he received paraldyhyde, a sedative 
used successfully in treating dt's. 


Q. Was it by injection? A. Yes, sir, it can be given by in- 


jection but if they can take it by mouth, we prefer it. 


Q. Does that sedative sometimes react the wrong way, instead 

of quieting them down it does just the opposite? A. That is a possible 
127 occurrence, but usually--what we interpret that to mean is that 
he has not received enough, and we try another dose then on top of that. 

I might say when he came to the hospital on the 17th, the only 
sedation he received that night, and the only sedation he received prior 
to his first discharge from the hospital on the 19th, was two grains of 
phenobarbital, which is a very small amount of sedation. 

Q. But my question is, Doctor, sometimes if a person is given 
sedation, they react the wrong way; right? A. By wrong way, what do 
you mean? 

Q. Well, instead of quieting them down the way you want them 
to do-- A. Well, yes, like the alcoholic, if you give the alcoholic 
ten drinks he will be drunk and be quiet, but if you give him three drinks 
he just gets wild. 

In other words, that is the way the sedation may act, yes, sir. 

Q. You say if a patient reacts that way, that you increase the 
dose of the sedation; is that it? A. That is right, to produce the quiet- 
ing effect that is necessary. 

BY MR. ST ANGELO: 

Q. Doctor, in this case of Virgil Lampe in which you released 
him as being normal at 10:30 in the morning, and then he returned to 

128 the hospital suffering from dt's several hours later, is that an 
unusual case? A. It is not unusual, no, sir. 

Q. Does that frequently or often occur at the hospital? A. I 
would say it often happens. 
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Q. Why is that, sir? A. The onset--nobody knows just ex- 
actly what causes the actual onset of dt's or the timing of when it 
should occur. 

I have seen the men come in from courts and brought immedi- 
ately to the hospital in dt's, but the more usual story is that they are 
brought in from court or arrested in, say, one day, and they will lay 
over night in the precinct, and the next day they go to court and come 
to the jail that afternoon or evening, and they don't go into the dt's 
until 12 or 24 hours after that. 

Some of them go into it within 12 or 24 hours after the with- 
drawal of alcohol, and some go into it in two or three days, and I have 


seen it as late as a week. 

BY THE COURT: 

Q. If they have the continuous use of alcohol, do they go into 
it then? Or is it when you take them off of alcohol? A. That isa 
debatable question, Your Honor. Some authors feel it is not the with- 


drawal of alcohol that does it, it is after three weeks of it, they will 
get it whether they continue drinking or not. 

129 I imagine what happens in Washington is that if they are not 
arrested and go into dt's, they are taken to the psychopathic ward at 
D.C. General Hospital. 

If they are arrested because they have been drunk so long and 
they are laying around in such bad shape, and they are brought to us, 
then the necessary time interval elapses, and we get them as dt's, but 
there are many dt's at D.C. General-- 

Q. But it doesn’t necessarily follow that because a man drinks 
for a period of three weeks he is going to have dt's? A. No, sir, it 
doesn't. It seems to be a combination of drinking without eating and 
in a predisposed individual, somebody who has been doing a lot of 
drinking in his life. 

BY MR. ST ANGELO: 

Q. When he was first admitted to the hospital, did you have an 
opportunity to have a conversation with him? A. I did talk with 
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him on that first admission. 

Q. Does your record indicate any entry you may have made as 
a result of that conversation? A. No, I didn't make any entries. The 
entries were made by one of the medical staff. 

Q. Will you read those, please, sir? A. This is on the 17th 
that he was put into the hospital. 

130 Thirty-eight year old white male admitted to the hospital from 
cell block 1, with impending dt's. 

Drinking for three weeks prior to admission. Oriented but 
extremely tremulous. 

That means he knew where he was but he was very, very shaky. 

History shows that he had had at's on five previous times. 

Last time was one month ago. 

His blood pressure was elevated ina way that we frequently see 
with a man who is bordering on dt's. His temperature was elevated, 
which we see in men who are bordering on dt's. He had a little bit of 
fever, and he was therefore for that reason kept in the hospital that 
night. 

The next day he appeared better and the following day so much 
better that we released him. His temperature was normal, and his 
blood pressure came down, and we released him. 

When he was readmitted to the hospital his temperature chart 
shows that he had the fever rise for several days, the fever going up 
and down for several days. which is seen characteristically in dt's. 

Q. Can you state your opinion as to whether or not a man's mind 
is rational several hours before he goes into dt's? A. I can't say 
definitely whether it would be rational or not. I Say: It could be, and 
yet, then again, it could not be. 

131 They are capable of making a rational statement, and they are 
capable of making statements which could not be considered rational. 

Q. Doctor, about an hour after you released the defendant 
Lampe on July 19th and a few hours before he was readmitted to the 


hospital with the dt's again at 3:40 p.m., the defendant Lampe made 


74 
made this statement in the District of Columbia Jail, which you read, 
Doctor? A. Yes, sir, I did. 

Q. Can you state an opinion, Doctor, as to whether or not that 
statement was made by a rational and sane man? A. On the basis of 
my talk with him when I discharged him, I would have been of the 
opinion, I satisfied myself that he could leave the hospital, and I 
would have been of the opinion any statement he would then make would 
be that of a rational man. 

Seeing what happened at 3:40, by 3:40, on the basis of that, I 
would have to say that it was my opinion that I would question the re- 
liability of any statement made by Lampe. 

Q. Then itis your testimony, Doctor, that if he made this 


statement at 10:30, he may have been rational; is that right, sir? 


A. Not knowing what was going to happen in the future, I would say, 
yes, that would have been a rational statement, and I satisfied myself, 
I thought I had, that he was all right. 
132 Q. But in view of the fact he was readmitted with the dt's again 

at 3:40 p.m., he may have been irrational; is that correct, sir? 
A. I would have to place some, myself, I would have to place doubt 
as to the reliability of the things he said. 

MR. ST ANGELO: Thank you very much, Doctor. 

I have no further questions. 

CROSS EXAMINATION 

BY MR. FENNELL: 

Q. Doctor, you have testified that dt's come in three classi- 
fications, or you place them in three classifications; is that right, 
sir? A. I follow the classifications set up by articles I have read by 
psychiatrists on that. 

Q. Now, you also testified that a person in active dt's, I think . 
you said, that that means that he is seeing things, and he thinks he is 
other places than where he actually is? A. That is right. 

Q. And what is the middle classification? What do you call 
that? A. It is just an arbitrary grouping made over this broad scale. 
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The middle classification would be people without hallucina- 

tions , without seeing things, and yet extremely shaky, and there 
133 might be unreliability to things he said. 

Q. Now, what do you mean by that? There might be unrelia- 
bility? A. Well, if you were to ask him general questions, you might 
get reliable answers, but if you were to pin them down on a lot of 
particular questions, you might get into--find some unreliability. 

Q. Well, isn't that true in the whole human race? A. Yes, sir, 


but it is just exaggerated here. 

Q. What is the first classification? A. Just shaky, just kind of 
shaky from the withdrawal of alcohol. 

Q. Now, when Virgil Lampe was first admitted to the hospital 


at the jail on July 17th, how was he classified? A. Inthe middle 
classification. 

Q. Middle classification? A. Yes. 

Q. And the only medication that he received was two grains of 
phenobarbital? A. Yes, a small dose of sedative. 

Q. And when he was released by you on the morning of July 
19th, was he in any one of those three classes? A. In my opinion, he 
was out of those classes, that he had recovered. 

Q. Did you question Virgil Lampe on the morning of the 19th? 

134 A. Iasked him questions I thought were necessary to satisfy 
me that he was out of that classification. 

Q. What questions were those, Doctor? A. Just general 
questions as: How do you feel? Do you know where you are? 

How long have you been here? Do you think you can get along 
all right out of the hospital ? 

Q. Were those questions responded to? A. I was satisified 
by my answers that it was safe to release him from the hospital, that 
he was no longer in danger of at's. 

Q. Now, when he was admitted at 3:40 the same day, did you 
see him at that time? A. Yes, sir, I did. 


Q. And what classification was he in at that time? Ay I 
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would say in the middle classification. He was extremely shaky and 
agitated. 

Q. Well, when, in fact, did he go into what you said was active 
dt's, wherein he saw things and thought that he was in different places ? 
A. I wasn't present, but from the nurse's notes that would be that 
night. 

Q. What time that night, Doctor? 

BY THE COURT: 

135 Q. You mean, when they had to put him in restraint? A. Yes, 
that would be at midnight, yes, sir. 

Midnight was when he was extremely restless, and he was up 
by the door with a chair in his hand. 

BY MR, FENNELL: 

Q. That was 12 hours after this statement was taken from him, 
is that correct, Doctor? A. Yes, some 12 hours. 

Q. Now, referring to the period in which the statement was 
taken again, between 11:30 a.m. and it was finished at 12:25 p.m., I 
will ask you the direct question, that is, whether in fact you have an 
opinion as to the condition of this man at that time? A. State that 
time interval again you want me to answer for. 

Q. You released him, I believe, at 10:30 on July 19th. 

Now, my question is directed to the time between 11:30 a.m., 
one hour later, and 12:25 p.m. , almost two hours later. 

Now, I ask you what-- A. The dt's was midnight. 

Oh, you are asking me for the period in which he made the 
statement ? 

Q. That is right. A. What is the answer you want for that? 

What is the question again for that? 


136 Q. The question: Do you have an opinion as to this man's con- 


dition during that time? A. I have an opinion based on what hap- 
pened later that day as to the question--I don't know the legal termi- 
nology for it, but I would then have reason to question anything he did 
prior to the time he went to the hospital. 
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Q. That is not my question, Doctor. A. Would you restate 
it? 
Q. You have stated an Opinion as to this man's condition at 
10:30 a.m.? A. Yes, I thought he was out of the classification-- 
Q. That he was rational? A. Yes. 


Q. And you based that opinion on having seen him and talked 


to him and the treatment he had and everything else? A. Yes, sir. 


Q. And then you have an opinion as of 3:40? A. Yes, 

Q. Now, I ask you the question whether you have an opinion 
as to his condition between 11:30 and12:25? Yes or no, and then you 
may explain. A. Yes, I have an opinion. 

Q. What is that opinion as to Virgil Lampe's condition between 
11:30 and 12:25? A. That there must be some question raised about 

137 the reliability of anything he said or did during that period. 

Q. Let me ask you this question, Doctor: Was this man suf- 
fering from dt's, in your opinion, between 11:30 and 12:25 of July 
19th? A. I have no-- 

MR. ST ANGELO: Objection, Your Honor. He had no oppor- 
tunity to examine the man. 

THE COURT: You are bringing it in about his condition. 

THE WITNESS: Well, I have no opinion on that because I didn't 
examine him at that time. 

BY MR. FENNELL: 

Q. Now, you stated that there was a time on the morning of 
the 20th when this man was irrational; is that correct? A. Yes. 

Q. Is that correct, or your records show that? A. Yes. 

Q. And I think you said he would not stay in his room? 

A. That is right. 

Q. About what time was that? A. That is listed in the nurse's 
notes at 6:30 a.m. --was taken out of restraints to go to the bathroom 
and came out in the hall and the door was then locked. 

Q. Now, this man was still, of course, charged with second 


degree murder, was he not? 
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MR. ST ANGELO: I object, Your Honor. 
THE COURT: Overruled. 
MR. ST ANGELO: He hadn't been indicted at that time, Your 
Honor. 
BY MR. FENNELL: 
Q. Well, he was charged. A. Iam not always sure what a 


man is in the hospital for, and if it has bearing on the medical treat- 


ment, I will inquire. If the man comes in trying to commit suicide, I 
try to find out what his motives may have been. 

BY THE COURT: 

Q. You didn't know whether he was charged or not; is that it? 
A. I didn't know that, no, Your Honor. 

By the time he came back, I might state, because Lampe might 
remember, by the time he came back in the second time, I had then 
read the newspapers and knew of the case. 

BY MR. FENNELL: 

Q. Now, you testified when he was admitted on July 17th, that 
he was--that the entry shows he was oriented? A. Yes, sir. 

Q. Is that correct? A. Yes, sir; that means he knew where 
he was. 

Q. Was there ever a time during the first hospitalization when 
Virgil Lampe was not oriented? A. There is nothing in the notes to 

139 indicate that. 

Q. Therefore, would you say that the first time Virgil Lampe 
was not oriented was midnight between July 19th and July 20th? A. I 
would say that was the first time it was entered in the notes. I can't 
remember, and I wasn't there on the night. 

_ MR. FENNELL: I have no further questions. 
REDIRECT EXAMINATION 

BY MR. ST ANGELO: 

@. Doctor, your records indicate that as a result of a conver- 
sation made with the defendant he had been drinking for two or three 
weeks prior to that, his hospitalization with the dt's on the 17th; is 
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that right? A. That is the history he gave us when he first entered 
the hospital on the 17th when we considered him to be rational and not 
disoriented. 

Q. When you released him for the first time at 10:30 a.m. on 
the 19th, how long had your physical examination that day taken you, 
sir? 

THE COURT: I think we have been all over this. 

MR. ST ANGELO: I don't think I asked that question, Your 
Honor. 

THE COURT: I thought the doctor testified what he did. 

140 Didn't you, Doctor? 

THE WITNESS: Yes, I said I asked him those questions that the 
District Attorney asked me, and I discharged him. 

BY MR. ST ANGELO: 

Q. How long did that take you, Doctor? A. As long as it took 
me just now to state those questions. 

Q. Just a few seconds; is that it? A. Yes, sir. 


Q. And when he was rehospitalized and he was suffering from 


the dt's, both cases of dt's were the result of prolonged drinking before 
his admission to the hospital the first time; is that right? A. That 


was our impression, yes. 

MR. ST. ANGELO: I have nothing further, Your Honor, 

THE COURT: That is all, Doctor. 

(Thereupon the witness was excused and retired from the wit- 
ness stand.) 

THE COURT: You are excused until 2 o'clock, ladies and 
gentlemen. 

Do not discuss the case with anyone. 

THE WITNESS: Are you finished with me, Your Honor? 

THE COURT: Yes. 

THE WITNESS: Thank you, sir. 

(Thereupon at 12:20 o'clock p.m. a recess was taken until 2 


o'clock p.m.) 
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* 
141 HAMILTON W. SHOOP 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Officer Shoop, were you on duty when the defendants 
O'Bryan and Lampe were brought into precinct 12? A. Yes, I was. 

Q. What time to the best of your recollection was it when they 
were brought into precinct 12? A. Approximately 4:15 a.m. 

Q. 4:15a.m.? A. Yes, sir. 

Q. LaMar was with them at that time; is that correct? 

A. That is correct. 

Q. Do you know what time LaMar was taken to the hospital, 
sir? A. It was approximately 15 to 20 minutes after they were 
brought to the station. 

Q. Do you know that LaMar was admitted to the ward at 8:25 

142 a.m. that morning, sir? A. I don't know about what time he 
was admitted. 

Q. Can you account for the interval? A. No, I didn't take him 
to the hospital. 

Q. How was he taken? By ambulance? A. By No. 9 wagon, 
patrol wagon. 

Q. Do you know who drove the wagon? A. At this time I don't 
know. 

Q. You don't know? A. No, sir. 

Q. You can't account for the interval ? 

THE COURT: He doesn't have to account for it. 


If you want the patrol wagon driver you can get him. 

MR. ST ANGELO: He doesn't recall who he is, sir. 

THE COURT: That has nothing to do with it about when he 
checked into the hospital, does it? 

MR. ST ANGELO: No, but Iam trying to find out what he knows. 
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THE COURT: You can bring the wagon man, who drove the 
wagon, who drove him to the hospital, if you wish. 

BY MR. ST ANGELO: 

Q. Now, Officer Shoop, I show you a diagram that you made of 
the location of the alleged assault and the spot where LaMar was found. 
A. Yes, sir. 

143 Q. Would you be good enough, sir, to make a reproduction of 
this diagram on the blackboard for the benefit of the jury ? 

THE COURT: Why don't you use that one? 

MR. ST ANGELO: I think it is somewhat erroneous, Your 
Honor. 

THE COURT: You asked him about this once before, and you 
and he didn't disagree on the distances. 

THE WITNESS: May I correct myself, Your Honor? 

THE COURT: Yes. 

THE WITNESS: I laid in bed last night, and I got a better pic- 


ture of the diagram in my mind, and the streets and everything, and 


there is one street I left out of the diagram. 

BY MR, ST ANGELO: 

Q. Would that be Perry Street? A. Yes, sir, Perry Street is 
about a block and a half long. It comes into Eastern Avenue. 

Q. That would change that testimony as to the approximate dis- 
tance between the spot of the alleged assault and the location where La- 
Mar was found? A. It would make the distance approximately three 
blocks, in my estimation. 

MR. ST ANGELO: Thank you. I have no further questions. 

144 CROSS EXAMINATION 

BY MR, FENNELL: 

Q. Officer, are those regular city blocks or short blocks ? 
A. It would be pretty short blocks. 

REDIRECT EXAMINATION 
BY MR. ST ANGELO: 
Q. What do you mean by a short block, sir? 
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BY THE COURT: 

Q. Do you know the distance? Do you know that distance with- 
out using blocks? A. No, not in feet, sir. 

Q. A quarter mile or a half mile or a mile? A. I would say 
it was about a quarter of a mile. It takes approximately five minutes 
to walk the distance. 

BY MR. ST ANGELO: 

Q. You can't be certain of that? A. I have walked it several 
times and made it in five minutes. 

Q. When was the last time you walked it? A. It has been about 
eight months or a year ago. 

Q. You cannot state with reasonable certainty it is a quarter of 
a mile? A. No, Ican't. I haven't measured it. 

Q. You will say it is a considerable distance, would you not ? 


145 A. It is a good five minute walk, yes. 
MR. ST. ANGELO: I have nothing further, Your Honor. 


BY THE COURT: 

@. When Lampe was brought into the station house and you saw 
him in the station house, what was his condition then? A. He was in 
an intoxicated condition. He was able to walk and he was able to give 
the station clerk his name and the information needed to put on the 
arrest book. 

Q. Did you have any difficulty understanding him? A. I had 
no difficulty understanding his speech, no, sir, but he was very arro- 
gant and troublesome. 

MR. ST ANGELO: I can't hear you, Mr. Witness. 

THE WITNESS: He was arrogant and troublesome. 

BY THE COURT: 

Q. During your course of employment as a member of the 
police department, have you seen people who have delirium tremens? 
A. Yes, sir. 

Q. Based on the experience you have had, would you say that 
Lampe had delirium tremens when he entered the station 


house? A. No, sir. 

BY MR. ST ANGELO: 

Q. How many cases have you seen of dt's, Officer? A. I have 

146 seen about three of them. 

Q. Where have you seen them? Where was the first one? 
A. I would say the first case was in the strong room at Gallinger Hos- 
pital. 

Q. Do you know who the patient was? A. No, sir, I don't, but 


I was detailed to Gallinger Hospital. 


Q. How long did you stay there with this patient? A. I was 
there for about an eight-hour tour of duty. 

Q. How long ago was that? A. About two years ago. 

Q. Where did you see the second case of dt's? A. That has 
been approximately three years ago. 

Q.: Three years ago? A. Yes. 

Q. Where was that, Officer Shoop? A. In the 12th precinct, 
I believe, if Iam not mistaken. 

Q. Do you recall who the patient was at that time? A. No, 
sir, I don't. 

Q. Andthe third case, when was that? A. That was shortly 
after I came on the department. 

Q. How long ago was that? A. About four and a half years 
ago. 

Q. Where was that? A. I can't recall the exact location. 

147 Q. You can't remember? A. No. 

Q. Did you testify before the coroner's jury? A. I did, sir. 

MR. ST ANGELO: Will you give me a moment, Your Honor, 
please? 

THE COURT: Yes. 

BY MR. ST ANGELO: 

Q. Did you notice any blood on the defendant Lampe when he 
was brought into the 12th precinct? A. No, I didn't. 

Q. Did you book these gentlemen, sir? A. Ididnot. The 
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station clerk booked them. 
Q. You testified before the coroner's jury these men were 


arrogant? A. I said Lampe was arrogant. 


Q. What do you mean when you say arrogant? A. To my re- 


collection, when he was brought into the station, Lampe, why, he con- 
tinued to want to argue and he tried to-- 

Q. Arguing about what, sir? A. I can't recall the exact words. 

Q. You made a statement at the coroner's jury that the station 
clerk had a hard time getting their names and addresses, did you not? 

148 A. That is while they were arguing and carrying on. 

Q. Would that mean, sir, that they were intoxicated? Is that 
the reason he had difficulty getting their names and addresses ? 

A. That is the usual difficulty that they have with persons who are in- 
toxicated. 

Q. Would you want to substitute the word intoxicated for the 
word arrogant, sir? A. I think arrogant and intoxicated are two dif- 
ferent frames of mind, in my opinion. 

Q. They have two distinct meanings, and I want to know whether 
you want to substitute in your testimony the word intoxicated instead of 
arrogant? A. I believe you could be intoxicated and arrogant at the 
Same time. 


Q. But you already testified they were intoxicated? A. Yes, 


Q. How long did you speak to the deceased LaMar? A. Ap- 
proximately 15 minutes, until the wagon came to take him to the hos- 
pital. 

Q. Whom did you call when you called for the wagon, sir? 

A. The station clerk called the communications bureau over the direct 
line, on the telephone. 

149 Q. And you say that was within 15 minutes? A. I would say, 
approximately. 

Q. After they arrived at the precinct? A. Sir? 

Q. After they arrived at the precinct? A. I would say 
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within 15 or 20, I believe I said. 

Q. Did LaMar leave at that time? A. To my knowledge, he 
did. 

Q. How long did it take for the wagon to get to the precinct? 
A. Well, I didn't time it. I was sitting there talking to Mr. LaMar, 
and I didn’t take notice of the exact time. I just estimated what it was. 

Q. Did anyone else go in the patrol wagon along with the driver 
of the wagon to accompany LaMar? A. No. There is usually two men 
assigned to the patrol wagon. 


@. On this occasion, did the two men go? A. To my knowi- 


edge, they did. I didn't check to make sure. 

Q. You don't know, sir? A. No. 

MR. ST ANGELO: May I have the Court's indulgence for a 
moment, Your Honor ? 

THE COURT: Yes. 

150 MR. ST ANGELO: I have no further questions of this witness 
at this time, Your Honor. 

MR. FENNELL: I have nothing further, Your Honor. 

THE COURT: Step down. 

(Thereupon the witness was excused and retired from the wit - 
ness stand.) 

MR. FENNELL: Call Officer Flynn. 

The reupon 

RICHARD F, FLYNN 
was called as a witness by the United States and, being first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, FENNELL: 

Q. Officer Flynn, will you state your name and assignment to 
the Court and jury? A. Richard F. Flynn, Metropolitan Police De- 
partment, assigned to the 12th Precinct. 

Q. Were you so assigned in July 1954? A. That is correct; 
yes, sir. 
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Q. And you are now on leave; is that right? A. Supposedly; 
yes. 

Q. Officer Flynn, I will show you here what has been marked 
for identification Government Exhibit 1 and ask you to refer in par- 
ticular to the last page of the exhibit , and the signature that appears 
at the bottom of the page, Flynn. A. Yes, sir. 

151 Q. Is that your signature? A. That is correct; yes, sir. 

Q. When was that Government Exhibit No. 1 for Identification 
prepared, sir? A, The exact date, Iam not sure, sir, but I was 
present there at the District Jail with Detective Sergeant Schwab, and 
I think Officer Sandberg of the Homicide Squad, when this statement 
was taken. 

Q. This statement was taken from whom, sir? A. From 
Virgil Lampe. 

Q. Is the signature that appears on this exhibit that of the de- 
fendant Virgil Lampe? A. Yes, sir, it is. 

Q. And when did the statement commence? Do you recall? 
A. You mean, when? You refer to the time? 

Q. Yes. When? 

Will you refer to the statement, sir, if that will refresh your 
recollection? A. Shortly before noon on the 19th of July, sir. 

Q. Yes, sir, and when did it end? 

If you have no recollection, will you refer to the paper, please? 
A. At12:25 p.m. on the same day. 

Q. And during that time did you have an opportunity to observe 

152 the defendant Virgil Lampe? A. Yes, sir, I did. 

Q. Did you observe his appearance? A. Yes, sir. 


Q. Did you notice anything unusual about his appearance ? 
A. Well, he had--you could tell he was suffering from maybe too 
much alcohol. 

BY THE COURT: 

Q. What did he do that made you draw that conclusion? 
A. Well, his appearance and all that, sir. 
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Q. He had been in the hospital then for over a day or two days. 
hadn't he? A. Yes, I believe he had been in the hospital. 

Q. What was his appearance when you saw him? A. Well, 
pale, and his face was all sunken. 

Q. What else was there about him that made you conclude he 
had too much alcohol? A. Well, that is about it, sir. 

Q. You mean to tell me if you see somebody that is very pale 
and thin, that you are going to conclude that they had too much alcohol ? 
A. No, but-- 

Q. How did he walk? A. Sir? 

Q. How did he walk? A. He walked like the average man 

would walk. 

Q. How did he talk? A. Fairly well, sir. 

Q. What do you mean by fairly well? A. Well, he didn’t talk 
like a college graduate or anything, but his speech was coherent. 

Q. Did you have any difficulty understanding him? A. No, sir. 

Q@. Well, how did you conclude he had too much alcohol ? 

A. I didn't conclude; I knew it already. 

Q. From where did you get that information? A. From the 
original report here. 

Q. You mean at the time he was arrested he had too much al- 
cohol? A. Well, the whole thing started in on a drinking spree up 
in the woods. 

Q. But we are talking about the time he signed this paper. 

A. Yes, sir. 

Q. At that time, are you saying he had too much alcohol? 
A. No, sir, Iam not. 

BY MR. FENNELL: 

Q. Now, Officer, was the statement given by the defendant 


Virgil Lampe freely and voluntarily given? A. Yes, sir, it was. 


154 Q. Were there any threats or promises made at that time, 
sir? A. No, sir. 


Q. By anyone present? A. No, sir. 
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Q. Who was present besides you and the defendant? A. Ser- 
geant Schwab and Officer Sandberg, both of them in the homicide squad. 

Q. Had you seen the defendant Virgil Lampe before July 19th 
when this statement was taken? A. Yes, sir, several times. 

Q. Well, Iam referring--had you seen him when he was ar- 
rested in this case? A. Oh, no, sir. 

Q. Had you seen him between the time he was arrested in this 
case and before July 19th when this statement was taken? A. Between 
the time he was arrested and the 19th? 

Q. Yes, sir. A. No, sir. 

Q. How long have you been a member of the Metropolitan 
Police Department? A. Practically nine years, sir. 

Q. During those nine years or at any other time have you seen 
persons suffering from the dt's, due to the excessive use of alcohol ? 

155 A. Yes, sir. 

Q. Would you be able to say how many times you have seen 

persons suffering from dt's, or approximate how many times ? 


A. Not by number; only numerous times. 


Q. You would say it was many times as distinguished from few? 


A. Yes, sir. 

Q. In your opinion as a layman at the time this statement was 
taken from Virgil Lampe, was he suffering from the dt's? A. At the 
time the statement was given; no, sir. 

MR. FENNELL: I have no further questions. 

CROSS EXAMINATION 

BY MR. ST ANGELO: 

Q. Have you ever had opportunity prior to this occasion to 
hear the defendant Lampe speak? A. Prior to this occasion ? 

Q. Yes. A. Yes, sir. 

Q. When was that, sir? A. Several times. 

Q. Did you have a conversation with him? A. Mr. Lampe 
and I are from the same home town. 

156 Q. How long have you known Mr. Lampe? A. Well, I have 
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known of him for probably 20 years or more. 


Q. You have known of him? A. Yes, sir. I know his family. 


Q. When was the last time you had opportunity to hear him 
speak, apart from the statement that was made July 19th of last year? 
A. I could not recall the exact date I heard him speak before, sir; I 
don't know. 

Q. You don't recall? A. No. 

Q. Did you know that Mr. Lampe had been released from the 
District Jail Hospital after a case of the dt's at 10:30 a.m. on the 
morning of the 19th, that is, about an hour before this statement 
allegedly made? A. Did I know it, you say? 

Q. Yes, sir, did you know that? A. No, sir, I didn't. 

Q. Did you know that he was re-hospitalized a few hours later 
with a case of the dt's at 3:40 p.m. that same day? A. No, sir, I did 
not. 

Q. Have you ever seen Mr. Lampe in the dt's,sir, before 
this occasion? A. Actually in the dt's, no, sir. 

157 . Q. Do you know that he is a chronic alcoholic, sir? A. Yes, 
sir. 

Q. You have knowledge of that fact, sir? A. Yes. sir, I do. 

Q. Do you also have knowledge that he had suffered from the 

dt's over a period of time? A. I didn't have that knowledge, no, sir. 
Q. Now, when he was making the statement, did he appear to 
be tremulous in any way? A. No, sir, not that I recall. 
Q. Was he articulate of speech? A. Yes, sir. 
Q. How long did it take him to answer a very simple question? 
A. Well, some of the questions he didn't understand. They were re- 
peated for him, and it would take him a couple of minutes, and then 
sometimes he answered right away. 

Q. Do you recall what questions he didn't understand, sir? 
A. No, sir, I don't, right offhand. 

Q. I show you the statement he allegedly made at that time. 

Do you recall any statements or questions which he had 
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difficulty with? A. The one question about how many times he had 
158 struck Fred LaMar, I think he hesitated a few seconds, a good 

half a minute, before he answered that. 

Q. You think he had difficulty with that question? A. Yes, 
sir, and I think there were one or two others, but I could not say which 
ones they were. 

Q. Now, when you spoke to His Honor in response to a question, 


you said he didn't speak like a college graduate. 


Do you know how much education Lampe has? A. No, sir, I 
am not aware of that. 

Q. Do youjhave any idea? A. No, sir; of my own personal 
knowledge, I don't. 

Q. Now, in your experience in the Metropolitan Police Depart- 
ment, you say you have seen numerous cases of dt's? A. That is 
right. 

Q. Are you aware of the fact that there are varying stages of 

’ delirium tremens? A. Yes, sir. 

Q. Youare? A. Yes, sir. 

Q. Can you enumerate the various stages, to the best of your 
knowledge? A. No, sir, I don't know them all, but I know that there 
are different phases of it, but the only phase I can positively say, I 
mean, I can testify, is when the man trembles and shakes. 

159 Q. Trembles, that is, in violent dt's; is that right? A. Yes, 
sir. 

Q. But you will testify that you don't know all the stages of the 
dt's? A. That is correct, yes, sir. 

Q. Now, you testified that you thought Mr. Lampe, during the 
questioning period, was somewhat under the influence of alcohol; 
isn't that right ? 

MR. FENNELL: I don't think that is the question. 

THE COURT: I asked him that particular question, if he thought 
he had too much alcohol when the statement was made. Do you recall 
that ? 
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MR. ST ANGELO: Yes, I do. 

THE COURT: Do you recall his answer? 

MR. ST ANGELO: No, I don't, sir. 

THE COURT: His answer was "no." 

THE WITNESS: That is right; no. 

MR. ST ANGELO: He testified previously he thought he ap- 
peared to be under the influence, Your Honor. 

THE COURT: No; his testimony was that he had been--he had 
had too much alcohol because he said he knew the history of the man. 

MR. ST ANGELO: May I ask the reporter to read the original 
statement he made on that to me? I think it is very important, Your 
Honor. 

160 THE COURT: You can ask him, but I asked him whether or not 
the man in his opinion at the time the statement was given, that he had 
too much alcohol, and the man answered "no." 

MR. ST ANGELO: His answer was no to your question, but it 
was somewhat contradictory to the first statement he made. 

THE COURT: You mean to Say this witness testified that at the 
time the questioning was going on that the man had too much alcohol? 

MR. ST ANGELO: Well, I could like to have the court reporter 
read the answer back, Your Honor, to that inquiry. 

THE COURT: Very well. 

MR. ST ANGELO: Thank you, Your Honor. 


(The questions and answers referrred to were read back by the 


reporter.) 

BY MR. ST ANGELO: 

Q. You thought that at that time he was suffering from too much 
alcohol? A. Right at that time; no. From the after effects of too much 
alcohol. 

Q. That he had the appearance of suffering from when he was 
making the statement? A. Not suffering. He appeared that way. 

Q. He appeared that way at that time ? 

161 I have no further questions. 
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REDIRECT EXAMINATION 
BY MR. FENNELL: 
Q. Other than the paleness of skin and I believe you said the 
sunken effect-- A. Yes, sir. 
Q. Did you see any other after effects of too much alcohol ? 


A. No, sir, not at all. 


Q. Did he resemble in any way persons you have seen in any 
stages of the dt's? A. Well, the only stage I have seen in dt's is 


persons that were shaking violently and all that. 

Q. Was this man shaking? A. No, sir, he certainly was not. 

Q. Was heitrembling? A. He certainly was not. 

Q. Yet in cross examination you said he had difficulty answer- 
ing the questions. <A. A few of the questions. 

Q. Was that difficulty of speech, or what kind of difficulty was 
it? A. Well, I didn't say he had difficulty answering the questions. I 
said he had difficulty in responding to the questions instantaneously 
when asked the first time , a few of the questions. 

162 Some of them he thought over a few minutes, and few seconds, 

before he answered, and others he answered spontaneously. 

MR. FENNELL: I have no further questions. 

THE COURT: That is all. Step down. 

MR. ST ANGELO: Just one more question, Your Honor. 

RECROSS EXAMINATION 

BY MR. ST ANGELO: 

Q. Officer, in the cases of dt's you have seen, you testified 
they were the violent type? 

Would you say they were cases in which the people would have 
to be placed in strait-jackets or held back in restraint? A. Sir, I 
could not truthfully answer that. The people I have seen that were 
suffering from the dt's at the precinct have been transported to Gal- 
linger Hospital, and what went on there, I don't know. 

Q. When you saw them with the dt's at the precinct, would you 
say they had visible manifestations of violence? A. Some of 
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them; yes, sir. 
MR. ST ANGELO: Thank you. I have nothing further, Your 


Honor. 

THE COURT: That is all. 

(Thereupon the witness was excused and retired from the wit- 
ness stand.) 

163 MR. FENNELL: I offer in evidence Government Exhibit 1 and 
2, Your Honor. 

THE COURT: Before you do that, come to the Bench, please. 

(Thereupon counsel approached the Bench and the following 
occurred: ) 

THE COURT: When I had this hearing out of the presence of 
the jury, the preliminary hearing on the question of the admission of 
the confession, you put on a doctor but you didn't put in any other 
evidence. 

Did you want to put on Lampe? 

MR. ST ANGELO: Not until I have put him on in my case, Your 


THE COURT: All right. Then they may be admitted. 

I will submit that question to the jury. 

MR. ST ANGELO: With instructions on it, Your Honor? 

THE COURT: Yes. They are admitted. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 


(The document previously marked 
for identification as Government 
Exhibits 1 and 2 were received in 
evidence. ) 


MR. FENNELL: May I read Government Exhibit 1 and 2 to 
the jury ? 
THE COURT: I take it Mr. Long, counsel for Mr. O'Bryan 
has no objection? 
164 MR. LONG: No objection. 
MR. ST ANGELO: I have objection, Your Honor. 


94 

THE COURT: Yes, I know it. 

MR, FENNELL: Government Exhibit No. 1 reads as follows, 
ladies and gentlemen of the jury:: 

"Office in the D.C. Jail / 

"Washington, D. C. 

"Monday, July 19, 1954, 11:30 a.m. 

"Homicide case: Death of: Fred Briscoe LaMar, Male, white, 
53 years of age. Pronounced dead at 11:50 p.m., July 18, 1954, by 
Doctor A. P. Talleferro of D.C. General Hospital Staff, at the above 
hospital. 

"Question by Dt. Sgt. Roy C. Schwab: 

"Question: What is your full name, age and place of residence? 

"Answer: Virgil Vincent Lampe, male, 38 years of age, 3503 
Otis Street, Mt. Rainier, Maryland. 

"By Det. Sgt. Roy C. Schwab: 

"Virgil Vincent Lampe, you are being held on account of the 
death of Fred Briscoe LaMar, white, who was pronounced dead at 
11:50 p.m., July 18, 1954, this death being caused by his being beaten, 
while in Barnard Hill Park, Eastern Avenue, and Bunker Hill Road, 
about 8 p.m., July 16, 1954. I now ask you if you want to make a com- 
plete statement telling what knowledge you have of this beating, so that 


165 it can be taken down in typewritten form. Before making such 


a statement I advise you that your statement must be made freely and 
voluntarily; also that your statement will be used in court at your trial, 
if it becomes necessary. After hearing what I have just told you, do 
you want to make a complete statement ? 

"Answer by Virgil Vincent Lampe: Yes. 

"Questions by Det. Sgt. Roy C. Schwab: 

"Question: How long had you known the decedent, Fred Briscoe 
LaMar? 

"Answer: About eighteen years. 

"Question: While in Barnard Hill Park, Eastern Avenue, and 
Bunker Hill Road, Northeast, about 8 p.m. , July 16th, 1954, did you 
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have some trouble with Fred Briscoe LaMar which led to his death ? 

"Answer: Yes. 

"By Det. Sgt. Roy C. Schwab: 

"Now, Virgil Vincent Lampe, tell me in your own words what 
occurred which resulted in this beating. 

"For the past two weeks LaMar, O' Bryan and I have laying up 
in Barnard Hill Park, drinking. 

"Around about 7:15 a.m., July 16, 1954, while I was on Rhode 
Island Avenue in Maryland I met O' Bryan. He told me that he was 
gonna get a pint of wine and that Fred was laying up in the woods. I 


gave O'Bryan a quarter and said let's get a fifth. We went and got the 


166 fifth of wine and then went up in Barnard Park, where Fred was 
and we all drank it. 

"Then O' Bryan and me left and went panhandling up the street-- 
way up to Woodridge on Rhode Island Avenue and we got over two dol- 
lars. Then we went and bought a half gallon of wine and went back to 
the park’ where Fred was. We layed around and drank up most of the 
half of gallon of wine. 

"It was getting on towards evening and I told Fred that he ought 
to spring for a half gallon of wine. That's when we got in a little argu- 
ment, I guess, about Fred drinking more than his share. Then Fred 
gave me two dollars and I gave it to O'Bryan and O' Bryan went and 
got another half gallon of wine. I stayed up there with Fred. We was 
laying on the ground. O'Bryan came back with a half gallon of wine 
and we drank almost all of that half gallon. Then trouble started be- 
tween Fred and me. We started arguing again about the wine. Then 
I accused Fred of being a police pimp because everything that happened 
around there the Mt. Rainier police was right behind us and I figured 
that Fred was telling them. 

"Statement of Virgil Vincent Lampe, continued, July 19, 1954. 
Page 2. 

"All three of us was sitting on the ground together. I was sit- 

167 ting next to Fred, he was on my right and Fred hauled off and 
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hit me in the left side of my chest with his fist. I grabbed him around 
the neck with my bad arm and then I hit him three or four times with 
my other hand. Then O'Bryan got into it and said that he would get in 


a couple of licks too. I don't remember anything after we was scuffling 


on the ground until I was awakened by the police. I don't know what 


time that was. When the police put us in the car Fred was in there and 
I could see that his face was beat up. They took us to No. 12 precinct. 
I remember that Fred was there but I don't remember him saying any- 
thing. I do remember giving the policeman my name and that's all. 
I was drunk. 

"Questions by Det. Sgt. Roy C. Schwab: 

"Question: Did you have a weapon of any kind in your hand at 
any time during this trouble ? 

"Answer: No. I only hit him with my fist. 

"Question: Did you kick Fred at any time ? 

"Answer: No. 

"Question: Did you see a weapon of any kind in the hand or 
hands of LaMar at any time? 

"Answer: No, I didn't. 

"Question: Did you see O'Bryan strike Fred with any kind of 
a weapon or did you see him kick him? 

"Answer: No, but I saw him strike him twice with his fist. 

168 "Question: Where did you strike LaMar? 
"Answer: I struck him in the face and a couple of times in the 


"Question: What part of the body did O'Bryan hit Fred? 

"Answer: I,don't know. He struck him somewhere in the body. 

"Question: How many times did you strike Fred? 

"Answer: I can't recall. I was drunk. 

"Question: How many times did Fred strike you? 

"Answer: At least a couple of times. I have a couple of bruises 
on my chest. 


"Question: Was there anyone else besides the three of you 
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during this trouble ? 

"Answer: No, there wasn't. 

"Question: Did you take Fred's pants off and go through his 
pockets ? 

"Answer: I may have taken his pants off, I'm not sure. I know 
I didn't go through his pockets. 

"Question: At any time did you hear Fred accuse you of beating 
him and taking his money ? 

"Answer: No. 

"Question: Have you ever had any previous trouble with Fred? 

169 "Answer: No. 

"Question: Do you know of any trouble previously between Fred 
and O'Bryan ? 

"Answer: No. 

"Question: How long have you known O' Bryan? 

"Answer: About five or ten years. 

"Statement of Virgil Vincent Lampe, continued. July 19, 1954. 
Page 3. 

"Question: Did Fred hurt you at all at the time you say he 
struck you? 

"Answer: Yes. On the chest. (Indicated a place just about 
over the heart that he stated where there had been a black mark.) 

"Question: Did you complain to anyone of this ? 

"Answer: Only the inmates in the jail. No official of the jail 
or the police department. 


"Question: Were you drunk or sober at the time of this trouble ? 


"Answer: I was drunk. 

"Question: Was Fred drunk or sober? 
"Answer: He was drunk as I was. 
"Question: Was O'Bryan drunk or sober ? 
"Answer: He was in the same condition. 
"Question: How far did you go in school? 
"Answer: Eighth grade. 
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"Question: Can you read and write? 

"Answer: Yes. 

"Question: Have you made your statement and answered my 
questions freely and voluntarily, without any force or promises being 
used or made by anyone to obtain the same? 

"Answer: Yes, sir. 

"Question: Is there anything you want to add to your statement 
that has not already been covered? 

"Answer: That's about all. 

"'Stateme nt finished at 12:25 p.m. and typed by Private Albert 
Sandberg. 

"Signed, Virgil Lampe. 

"Witnesses: Roy C. Schwab, Richard F. Flynn, and Albert 
Sandberg." 

May I read Government Exhibit 2, now, Your Honor? 

THE COURT: Yes. 

MR. FENNELL: This is Government Exhibit 2, ladies and 
gentlemen of the jury: 

"Office of the D.C. Jail 

"Washington, D.C. 

"July 19, 1954. 10:10 a.m. 

“Homicide case: Death of: Fred Briscoe LaMar, male, white, 
53 years of age. Pronounced dead at 11:50 p.m. , July 18, 1954, by 
Doctor A. P. Talleferro of the D.C. General Hospital Staff » at the 

171 above hospital. 

"Question by Det. Sgt. Roy C. Schwab: 

"Question: What is your full name, age and place of residence ? 

"Answer: Woodrow Wilson O'Bryan, 44 years of age. 3312 
Chauncey Place, Mt. Rainier, Maryland. 

"By Det. Sgt. Roy C. Schwab: 

"Woodrow Wilson O'Bryan, you are being held on account of the 


death of Fred Briscoe LaMar, who was pronounced dead at 11:50 p.m., 


July 18, 1954, this death being caused by his being beaten while in 
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Barnard Hill Park, Eastern Avenue and Bunker Hill Road, about 8 
p.m., July 16, 1954. I now ask you if you want to make a complete 
statement telling what knowledge you have of this beating, so that it 
can be taken down in typewritten form. Before making such a state- 
ment I advise you that your statement must be made freely and volun- 
tarily; also that your statement will be used in court at your trial, if 
it becomes necessary. After hearing what I have just told you, do you 
want to make a complete statement ? 

"Answer by Woodrow Wilson O'Bryan: Yes. Just as clear as 
I can remember it. 

"Questions by Det. Sgt. Roy C. Schwab: 

"Question: How long had you known the decedent, Fred Briscoe 
LaMar ? 

172 "Answer: About four years. 

"Question: While in Barnard Hill Park, Eastern Avenue and 
Bunker Hill Road, Northeast, about 8 p.m., July 16, 1954, did you 
have some trouble with Fred Briscoe LaMar which led to his death? 

"Answer: Yes. 

"By Det. Sgt. Roy C. Schwab: 

"Now, Woodrow Wilson O'Bryan, tell me in your own words 
what occurred which resulted in this beating. 

"Fred had been on a drunk for about a month and in the past 
ten days I have had him up to my house and fed him and give him 
clothes. Fred was a good friend of mine. 

"Early Friday morning, July 16, 1954, I was looking for Fred. 
I knew he would either be at the bowling alley on Rhode Island Avenue, 
or up on Barnard Hill. I went to the bowling alley and he wasn't there 
so I went up on Barnard Hill. I found Fred laying on a bench. He sat 


up when I came up to him and he gave me two quarters and asked me 


to go and get some wine. I left him around about 7:15 a.m. and 


went down to the liquor store but they hadn't quite opened up yet. I 
waiked around until the liquor store opened up. I ran into Lampe on 
Otis Street, in Maryland. I told Lampe that Fred had given me two 
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quarters to get some wine. Lampe reached in his pocket and brought 
173 out a quarter and said let's get a fifth. So the two of us went 

down Rhode Island Avenue and went to a D.G.S. store in either the 
3900 or 4000 block, in Brentwood, Maryland, and we bought a fifth 
of sherry wine. 

"Then we both went back to Barnard Hill where Fred was and 
Fred was still on the bench. We drank the wine up, and sat around 
and talked a while. Then Virgil said to Fred I'm not gonna let you 
leave here. Fred at this time was sitting on the ground and Virgil 
reached down and pulled Fred's pants off and he just let him pull 
them off. Then I saw Virgil going through the pockets of Fred's pants 
and then Virgil handed me two dollars and told me to go and get a half 
gallon of wine. Fred asked forhis pants back and Virgil gave them to 
him and he put them back on. Then I left and went and bought a half 
gallon of wine. When I returned Fred and Virgil were sitting on the 
ground about twenty feet from the bench. The three of us drank almost 
the whole half gallon of wine. 

"Statement of Woodrow Wilson O'Bryan, continued. July 19, 
1954. Page 2. 

"It was getting close to dark and we all was feeling pretty good. 
Then Virgil accused Fred of being a pimp for the police department. 
I don't why he made |this remark. Then I saw Fred move his hand, I don't 

174 know whether he struck Virgil or not. Then Virgil took the 

stump of his left arm and wrapped it around Fred's neck. Then he took 


his right arm and started striking Fred. Then Virgil stopped striking 


at Fred and Fred fell against me and I pushed him off. Then Fred 
layed back on the ground and I saw Virgil, on his knees over Fred, 
strike Fred in his left side with his good fist. They continued to 
scuffle and then I went over to the bench and layed down and went to 
sleep. Before I went to sleep I heard Fred say, 'Don't hit me no 
more, Virgil.’ I heard them still scuffling. The next thing that I knew 
the police woke me up. I believe it was the Mt. Rainier police. It 
must have been right late. 
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"Questions by Det. Sgt. Roy C. Schwab: 

"Question: At any time did you see a weapon of any kind in the 
hand or hands of either Fred or Virgil? 

"Answer: No. 

"Question: At any time did you strike Fred? 

"Answer: No. I only pushed him when he fell up against me, 
after he was hit by Virgil. 

"Question: Was there anyone else present besides the three 
of you ? 

"Answer: No, sir. 

"Question: Did you see Virgil at any time kick Fred? 

175 "Answer: No, I didn't. He may have kicked him after I went 
to sleep. 

"Question: What was your condition as to sobriety ? 

"Answer: I must have been drunk but I wasn't staggering. 
That's why I went to sleep. 

"Question: What was Virgil's condition as to sobriety ? 

"Answer: He must have been drunk because he gets mean when 
he's drunk and I don't think Virgil would hit Fred if he had been sober. 

"Question: What was Fred's condition as to sobriety ? 

"Answer: He looked like he was pretty high. 

"Question: How long have you known Virgil Lampe? 

"Answer: I met him last summer. 

"Question: At any time did you hear Fred accuse Virgil of 
beating him and robbing him? 

"Answer: No. When they arrested us and we was at No. 12 
precinct I was separated from them for a while and later they put 
Virgil and me in a cell together. 

"Question: Do you know where Virgil took the two dollars from 


that he gave you to get the half gallon of wine with? 


"Answer: I had a pretty good idea it came out of Fred's pants 
pocket. 
"Question: Do you know of any previous trouble between 


Fred and Virgil? 
"Answer: No, sir. 
"Question: Have you ever had any trouble with Fred? 


"Answer: Oh, no. Fred and I were good friends. 


"Statement of Woodrow Wilson O'Bryan, continued. July 19, 

Page 3. 

"Question: How far did you go in school? 

"Answer: Three years of high school. 

"Question: Can you read and write? 

“Answer: Yes. 

"Question: Have you made your statement and answered my 
questions freely and voluntarily, without any force or promises being 
used or made by anyone to obtain the same ? 

"Answer: Yes. 

"Question: Is there anything you want to add to your statement 
that has not already been covered? 

"Answer: I\think I made it about as clear as I can make it. 

"Statement finished at 11:15 a.m. and typed by Private Albert 
Sandberg. 

"Signed, Woodrow W. O'Bryan. 

"Witnesses: Roy C. Schwab, Richard F. Flynn, Albert Sand- 
berg." 

THE COURT: Now, ladies and gentlemen, these two statements 

177 that have been read to you, one by Lampe and one by O'Bryan, 
are admissible in evidence only against themselves. In other words, 
anything that was said by O'Bryan in the statement against Lampe is 
not evidence in this case and is not to be considered by you against 
Lampe and is binding only on O'Bryan, and any statement made by 
Lampe is only binding against Lampe and not binding against O' Bryan 
and would not be admissible in evidence against him. 


MR. FENNELL: The Government rests, Your Honor. 
* * x cd 
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179 Washington, D.C., Monday, January 10, 1955. 
* * * 
187 WOODROW W. O'BRYAN 
one of the defendants, was called as a witness in his own behalf and, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LONG: 
Q. Will you state your full name to the Court and jury ? 
A. Woodrow Wilson 0' Bryan. 
Q. Now, Mr. O'Bryan, there has been some question about 
188 the spelling of your last name. Will you spell that for us, 
please? A. O-apostrophe-B-r-y-a-n. 
Q. Where do you live? A. 3312 Chauncey Place, Mt. Rainier, 
Maryland. 
Q. Were you at Barnard Hill Park on Eastern Avenue on the 
day of July 16, 1954? A. Yes, sir. 
Q. Well, will you tell the Court and jury just exactly what hap- 


pened in your own words? A, Well, the morning of July 17th, around 


about 7 o'clock I got down to Rhode Island Avenue, and I went to the 
Mt. Rainier bus terminal, looking for Fred LaMar, and I could not find 
him. 

I waited around a few minutes and then I started walking up 
Rhode Island Avenue until I came in front of a bowling alley. 

Q. Don't talk too fast. A. And laskeda colored fellow had 
he seen Fred LaMar. I didn't know if he knew him or not. 

So I went on Eastern Avenue to Rhode Island, and I waited 
around, and I thought Fred might be up in Barnard Hill Park because 
that is where he usually was, andI went up there, and I looked, and 
there was Fred on the bench leaning on his elbow. 

I went up and talked to him a while and he Said-- 

189 THE COURT: I cannot hear you. 

THE WITNESS: He said: Tommy, would you mind going down 

and getting a pint of wine for me? 
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And he put two quarters in my hand, and I went down back to 
Rhode Island Avenue to a little liquor store close to the Mt. Rainier 
bus terminal, but it had not opened up. 


And I waited around for it to open up. Then I went up to 34th 


Street to another place, and that hadn't been opened up. 

Then walking around in the neighborhood, waiting for the place 
to open, is when I ran into Virgil, and I told him that Fred was up on 
Barnard Hill Park, and he had given me two quarters-- 

BY MR. LONG: 

Q. Just a moment. 

Virgil, who was he? A. Virgil Lampe. 

Q. Proceed. A. So Virgil said: Tommy, here is a quarter, 
let us get a fifth. 

I said: The place is not open. 

And he said: I know where a place is open. 

I said: Where? 

And he said: Down near the White Horse, it opens at 6 o'clock. 

190 So we went down there, and I went inside and I purchased it. It 
was a fifth of sherry wine. And Virgil and I, instead of going back up 
Rhode Island Avenue, we cut across Bunker Hill Road, and it comes 
in also at Eastern Avenue and Barnard Hill Park, and we went up there 
and Fred was still on the bench. 

So we opened it up and we went ahead and drank it, and after we 
had got most of the bottle finished, Virgil told Fred, he said: You are 
not going to leave this park, you are going to stay here, and he went up 
and ripped open the buckle of Fred's trousers, and Fred jumped off 
the bench and said-- 

THE COURT: I cannot hear you. 

BY MR. LONG: 

Q. Talk louder and not quite so fast. A. And he took his 
trousers off and went back and sat on the grass with Fred LaMar's 
pants in his lap. 

Fred walked around for three or four minutes without his 
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trousers on, andI said: Virgil, give him his trousers back. 


Virgil got up and walked over toward Fred, but hesitated for a 


minute before he gave him his trousers back, when I saw Virgil Lampe 
toss Fred's trousers back to him and the pants pockets were turned 
inside out. 

So Fred LaMar put the pockets right and put his trousers on. 

Well, it was a short time after that when Fred Was sitting in 

191 front of him, not beside him, but in front of Virgil and myself, 
Virgil jumped up and said: You area pimp for the cops; you always 
have been; every time there is any trouble around here, you always 
seem to know about it, and I get into it. 

And with that he wrapped his left arm, it is amputated here at 
the wrist, he wrapped his left arm around Fred's neck and began to 
pound him in the face with his right hand. Then Fred never hollered 
or uttered any comment whatsoever, he just took it with his mouth shut. 

Virgil came back and sat on the grass and Virgil reached in his 
pocket and handed me two one-dollar bills and said: Tommy, go back 
to Rhode Island Avenue and get some more. So by that time the liquor 
store on the District side was open, and I went and got a half a gallon 
of sherry wine, and either one or two packages of cigarettes, and 
brought them on back. 

So we proceeded on to drinking that. We were drinking that 
and Fred moved up in front of us, and Fred, either he meant to turn 
around and say something to me, or leaned, or was looking for some- 
thing, but he reared back and his knees left the ground, and as he did, 
I took the palm of my hand, right here, and put it right below the right 
shoulder blade and pushed and set his feet back on the ground, and he 
just continued to sit there. 

Later on he got up and went by one of the trees, and he stayed 

192 there a few minutes and came back and sat down again, and he 
sat there for quite a while. 

Then Fred turned over on his right side and laid his head on his 
right arm and the left side was up in the air, and without any 
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explanation whatsoever, Virgil leaped up in the air and came down on 
Fred's left side. 

Fred then didn't utter any cry or anything. He didn't say a word, 
except that he said something to the effect that, either: Virgil, don't, 
you are breaking my ribs, or, Virgil, you are breaking my ribs. 

* * * * 

BY MR. LONG: 

Q. You say you saw Lampe jump up and down on his chest ? 

A. Not up and down, no, sir. 

Q. What did he do? A. He leaped up in the air and came down 
one time, and he hit Fred about three or four times with his good hand, 
the side of his hand. 

Q. What happened after that? A. Fred just laid there fora 
while, and he got up later on and sat down, and finally, this was just 

193 getting dark, this was July, as I understand it, it gets dark 
around 9:30 or 10 o'clock, just at twilight, and I got up and left the two 
of them sitting on the grass, and I went through the little clump of trees 
there to the bench, and I laid down on the bench. 


Just before I dozed off to sleep, of course, I could hear them 


moving around, there was dry leaves and twigs out there, and I could 
hear them crackling, and the last thing I did hear was Fred LaMar 
Saying: Virgil, please don't hit me any more. 

MR. ST ANGELO: I object, Your Honor. 

THE COURT: Sustained. 

THE WITNESS: And the police picked me up, and that is all I 


BY MR. LONG: 

Q. Now, the only physical contact you had with the deceased 
man LaMar was just pushing him with your hand; is that right ? 
A. His knees completely left the ground and he reared back and I got 
them back. 

Q. Did you stomp on him? A. No, I didn't. 

MR. LONG: Your witness. 
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CROSS EXAMINATION 

BY MR. FENNELL: 

194 Q. How long did you know Fred LaMar? A. I met him in the 
summer of '50, I think, sir. 

Q. Is he a friend of yours? A. Well, we were pretty close 
friends, yes, sir. 

Q. How long had you known Virgil Lampe? A. I met Virgil 
Lampe in the summer of '53, for a week or 10 days, and I didn't see 
him any more until this past summer. 

Q. Until this time in July? A. Yes, Sir. 

Q. Now, how many times did you go and get wine? A. Twice. 
Well, Lampe and I was together the first time, and I went the second 
time by myself. 

Q. Did anyone else go and get any wine during that day ? 

A. No, sir. 

Q. You were the only one; is that right? A. Yes, sir. 

Q. Andthere was a half gallon and a fifth? A. Yes, sir. 

@. When did you go get the half gallon? About what time of 
day was it? A. Sir, none of the three of us had any watches, and it 
must have been around 11 o'clock. 

In the morning? A. Yes, sir. 
And was that the time when you hit Fred LaMar with your 
hand? A. No, that was sometime in the afternoon. 


Q. That was after you had already gotten the half gallon of 


wine; is that correct? A. Yes, sir, Iam sure of that, after the half 


gallon of wine, yes, sir. We were drinking that. 

Q. Now, back in the morning, after you got the fifth and before 
you went to get the half gallon, was there any argument at all between 
you and Fred LaMar? A. No, sir. 

@. Was there any argument between Lampe and Fred LaMar? 
A. Only when Lampe called hima pimp. Fred didn't argue back. 
Fred at no time argued any time during the day time. 

Q. At any time did you see Fred strike either you or Virgil 
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Lampe? A. Well, Fred threw up his arm, I don't know whether he 
did, when Virgil got behind him, and Virgil said Fred struck him, but 
I don't believe he struck him, but he threw his arm up. 

Q. When you went there at 7:15, or was that about the time you 
first went there? A. Yes, about 7 o'clock, maybe a few minutes 
after. 

Q. Was Fred drunk? A. No, sir, he didn't talk like it. 

196 Q. Did there come a time during that day when Fred was 
drunk? A. Yes, sir. 

Q. When would you say that was? A. I guess around about 11 
o'clock or 12 o'clock in the afternoon. I am just judging by the way 
the sun is shining over me. 

Q. Was he so drunk, sir, that he could not walk, sir? A. The 
only time I saw Fred walking is when he got up and walked over by the 
trees, and he walked very slowly. 

Q. Did he stagger? A. No, I don't think he staggered. 

Q. Did he have trouble with his feet? A. He was kind of 
shuffling them along, like he was taking it easy. 

Q. At around sundown, 7 or 8 o'clock in the evening, he was 
drunk? A. He was sitting down. Well, Fred could be drunk but you 
would never know it unless he got up and walked. 

Q. How big a man was Fred LaMar? A. Freddie was my 
height and build. I don't think he weighed as much as I do, but he 


could wear a lot of my trousers and shirts. 


Q. How tall are you? A. Five, seven. 
197 Q. How much do you weigh? A. I weighed 118 when I came to 

jail. I guess I weigh more than that, sir. 

Q. You put on some weight since you were in jail? A. Yes, 
sir. 

Q. But you weighed 118 in July 1954 when they brought you to 
the jail? A. When they brought me to the jail, I weighed it. 

Q. Would you say Fred weighed approximately that? A. No, 
I don’t think Fred weighed over a hundred pounds. He didn't 
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look it, anyway. 
He used to come to my house to take a bath, and he wasn't noth- 
ing but skin and bones. 
Q. Why did you push Fred with the heel of your hand? A. Well. 


he was falling back up against me. I would have to get out of his way. 


I would have to roll over and get out of his way, or let him hit his 
head on the grass. 

Q. You knew where the two dollars came from that Virgil 
Lampe gave you, didn't you? 

* ae 
A. No, sir. 

198 Q. You knew just before he gave it to you he had Fred LaMar's 

pants in his hand? A. Yes. 

Q. You knew Fred had some money? A. No, sir. 

Q. You didn't know he had it? A. No. 

Q. Did you have any money? A. I knew Fred gave me two 
half dollars but I didn't know he had any more than that. 

Q. Did you have any money? A. No, sir. 

Q. Did you know whether Virgil had any more money? A. No, 


Q. Now, you recall signing the statement that has been intro- 
duced in evidence, do you not, sir? A. Yes, sir, at the District Jail. 
on July 19th. 

Q. And in that statement, sir, you didn't tell us everything that 
you have testified under oath here today, did you? A. I tried as close 
as I could, sir. 

Q. In that statement, sir, did you say anything about seeing 
Lampe jump on Fred LaMar? A. No, sir, I didn't say that in the 
statement. I said Lampe jumped and came down on Fred's chest, but 

199 I didn't say he jumped up and down on his chest, no, sir. 
Q. But you didn't mention that at all in the statement, did you? 


A. Iam certain I did, sir. 
* * 
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CROSS EXAMINATION 

BY MR. ST ANGELO: 
* * 


Q. You testified at the coroner's jury, did you not, Mr. O'Bry- 


* * 


205 
an? A. No, sir. 
Oh, the coroner's jury? Yes, sir. 
Q. And you were quite eager to make a statement at the coro- 


ner's jury, were you not? A. I considered Fred and I were good 


friends. 
206 Q. You wanted to make a statement, did you not ? A. Yes, I 


made a statement. 
Q. Weren't you advised by the coroner that you didn't have to 
make a statement at that time? A. That is true, yes, sir. 
Q. And you didn't have an attorney at that time? A. No. 
Q. But you wanted to make a statement? A. Yes, sir. 
* * * 
228 MRS. STEVE ROMERSA 
was called as a witness by the defendant Lampe and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. ST. ANGELO; 
Q. Will you speak up so I may hear you and so the Court and 


* 


jury can hear you? 
What is your fullname? A. Mrs. Steve Romersa. 


Q. Would you spell your last name? A. R-o-m-e-r-s-a. 
Q. Mrs. Romersa, the defendant in this case is named Virgil 
Vincent Lampe. Are you related to the defendant? A. He is my son. 
Q. He is your natural blood son? A. That is right. 
Q. Mrs. Romersa, to the best of your knowledge, how long has 
229 your son been an alcoholic? A. Well, I could not just say; 
quite a while. 
Q. Asa result of his continued drinking, Mrs. Romersa, did 
there come a time in your presence when something unusual happened to 
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your son Virgil? A. Yes. 

Q. Would you describe to the Court and jury as best you can 
remember-- A. About a year and a half ago-- 

Q. --what happened in your presence? A. About a year and 
a half ago he had the at's. 

Q. Would you describe that? A. I was very scared; yes, 
indeed. 

Q. Describe what happened. A. Well, he went around in the 
room and wrote on my furniture and everything with a pencil, and he 
talked to the-- 

BY THE COURT: 

Q. When was this? A. This was about a year and a half ago. 

BY MR. ST ANGELO: 

Q. Where was it? A. In my house, in 3503 Otis Street. 

@. You may proceed to describe what happened. A. Well, 
he wrote on the furniture, and also he talked to the electric fan and 
said he was talking to somebody in the sky. 

230 He was out entirely, and he wanted me to get out of the house, 
and he said he was going to blow the house up. 

Q. Who was going to blow it up? A. The man he said he 
talked to in the plane. 

Q. How long did this goon? A. Well, it went on quite a while 
until the people around there got kind of scared, and they said they 
thought we ought to call the cops and take him to the police station, 


and they came and took him, but outside of that he has been all right, 


only his drinking. 
MR. ST ANGELO: I have nothing further. 
CROSS EXAMINA TION 
BY MR. FENNELL: 
Q. What was the last thing you said, Mrs. Romersa? A. I 
say outside of that, when he is not drinking, he is a wonderful boy. 
Q. Around 16th, did you see him on that day? A. July 16th? 
Q. Yes, 1954. A. No, I didn't. 
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Q. Did you see him on July the 15th? A. No. 

Q. When was the closest date to July 16th that you saw your 
son? A. Well, I just could not remember. 

231 Q. Could you approximate it? A. No, I couldn't. 

Q. Did you see him a week before July 16th? A. I might have. 
I would not say for sure. 

Q. Pardon? A. I would not say for sure. I might have. 

Q. Was he living at your house then? A. No, indeed. 

Q. Now, a year and a half ago was he living at your house when 
he had the dt's? A. Off and on. 

Q. Now, do you recall whether you saw your son in the month 
before July the 16th? A. Well,I might have seen him but he didn't 
come in or anything. I might have seen him at the door. 

Q. The last time you saw your son before July 16, 1954, did he 
have the dt's? A. Yes. 

Q. He did? A. Yes. At that one time, that is the only time I 
seen him in the dt's. 

Q. That was a year and a half ago? A. Yes, a year anda 
half ago; that is the only time I seen him. 

232 Q. At the time you saw him before July the 16th, wherever it 
was, at the door or wherever it was, did he have the dt's? A. No, 
not that I know of. 

Q. What? A. Not that I know of. No, he didn't have the dt's 
then. 

Did you see your son on July the 17th? A. I couldn't say. 
After he was arrested? A. After he was arrested? 
Yes, ma'am. A. No. 


Q. When did you first see your son after he was arrested? 


A. I don't just remember what day it was or anything; I could not say. 


Q. Was it more than.a week after he was arrested that you 
first saw Your son? A. I could not say that either. 

Q. Where did you first see your son after he was arrested, 
in court or down at the jail? A. Oh, I didn't go downthere. I saw 
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him go through, in the back, to the house, that is all. 
MR. ST ANGELO: I don't think the witness understood the 
233 question. 

MR, FENNELL: I don't think so either. 

BY MR. FENNELL: 

Q. I mean, after your son was arrested, did there come a time 
when you knew your son was arrested? A. Yes. 

Q. Somebody told you he had been arrested? A. Yes. 

Q. Did you go and visit him? A. No, indeed; no, I did not. 

MR. FENNELL: I have no further questions. 

REDIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Mrs. Romersa, when is the first time that you went to visit 
your son Virgil when he was in the District Jail? A. I didn't go down 
there at all. 

Q. Have you ever been down to the District Jail to visit him ? 
A. No. 

MR, ST ANGELO: I have nothing further, Your Honor. 

THE COURT: That is all. Step down. 

(Thereupon the witness was excused and retired from the wit- 
ness stand. ) 

Thereupon 

JAMES D. McQUADE 
234 was called as a witness by the defendant Lampe and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Will you speak up soI may hear you and the Court and jury 
can hear you, sir? 

Would you state your fullname? A. James D. McQuade. 

Q. Where are you employed? A. Office of the Chief Attorney. 


Veteran's Administration. 


Q. Are you here in response to a subpoena? A. Iam. 
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Q. That is a subpoena duces tecum? A. That is right. 

Q. I show you this folder that you gave me, Mr. McQuade, and 
ask you to tell the Court and jury what that folder is. A. This is the 
claim folder of Virgil V. Lampe. It is the official record of the 
Veterans Administration. 

Q. And you were asked to bring these records with you? 

A. Yes, a subpoena was issued for the production of these records. 

MR. ST ANGELO: May we approach the Bench, Your Honor? 
(Thereupon counsel approached the Bench and the following occurred:) 

235 MR. ST ANGELO: There are two certificates in this folder, 
Your Honor, by two doctors who I have been unable to obtain. One is 
not even listed in the telephone directory. 

THE COURT: What do you want to put in from the record? 

MR. ST ANGELO: That he was committed to a mental insti- 
tution. 

THE COURT: Where? 

MR. ST ANGELO: For the dt's. 

THE COURT: Where? 

Let me see that. 

MR. ST ANGELO: It is both of them; these two doctors have a 
certificate. 

THE COURT: Let me look at this. 

This was rejected, though, wasn't it? 

MR. ST ANGELO: I don't know whether it was. I don't know 
the disposition. 

Probably Mr. McQuade knows more about it. 

THE COURT: Well, was he in fact in the hospital? 

MR. ST ANGELO: He was committed by the doctors. I don't 
know what the VA did about it. 

THE COURT: Mr. McQuade, on this commitment certificate, 
what does the word "rejected" mean on the top? 

THE WITNESS: If that is the stamp, it would imply that a re- 


236 quest for hospitalization in a veteran's hospital was refused. 
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THE COURT: What do you want to put in here? Back in 1951 
two doctors reported in their opinion he should be committed because 
he was of unsound mind ? 

MR. ST ANGELO: Yes, sir. 

THE COURT: As a result of drinking; is that right ? 

MR. ST ANGELO: Yes. 

THE COURT: You don't object to that, I take it? 

MR. FENNELL: No, Your Honor. 

THE COURT: Is that all? 

MR. ST ANGELO: Well, there are a few other records. 

THE COURT: Well, what else? 

MR. ST ANGELO: The next white sheet, admitted to a hospital 
in 1949 for alcoholism. 

THE COURT: This is acute alcoholism? 

MR. ST ANGELO: Is that '49, Your Honor, you have there? 

THE COURT: Yes. 

There is none in 1949. 

This is about an ulcer. You don't want that in there. 

MR. ST ANGELO: No, that is just about his disability. 

THE COURT: This one is in'48. He was admitted, after pass- 
ing out. 

This one is when a train ran over his left arm. 

237 MR. ST ANGELO: Can this man testify about the nature of his 


discharge and his disability ? 
THE COURT: That has nothing to do with this case. 
I will allow you to introduce anything that has anything to do with 


insanity due to the chronic use of alcohol. 

This is an ulcer in 1945. 

MR. ST ANGELO: I believe those two are all the indications. 
Your Honor. 

THE COURT: Of course, the District Attorney can bring out 
that he was not committed, you know. 

MR. ST ANGELO: Yes, I know that. Thank you, Your Honor. 
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(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 

BY MR. ST ANGELO: 

Q. Mr. McQuade, in the Veteran's Administration file of the 
veteran Virgil Lampe, I show you this commitment certificate and 
ask you to tell the Court and jury and explain to them what that is, sir. 
A. This is from the Department of Mental Hygiene, State of Maryland, 
a certificate on the 7th of May, 1951, in the State of Maryland, and in 
the county or city of Hyattsville. 

It reads: I,/a graduate of Georgetown Medical College, and 
having practiced as a physician for five years do hereby certify that 
on the 7th day of May, 1951, I personally examined Virgil Lampe, age 

238 35, male, white, and do believe that the said Virgil Lampe is 
insane and that the disease is of a character which in my opinion re- 
quires that the above-mentioned person be placed in a hospital or in- 
stitution in which the insane are detained for care and treatment. 

The certificate further reads: Mental condition at the time of 
my examination, the patient showed the following symptoms making 
hospital care necessary: 

Patient talks in a rambling incoherent manner, is disoriented 
for time, place and person. Does not know the day of the week or 
month.of the year. 

He is in a jail cell alone but says he has just finished an old man 
who is in there with him. Says he is in a pool room and that there are 
several other people in there with him and none of them are lying down. 

Q. Would you testify as to who signed that, sir? A. It is 
signed by John D. Maloney, medical doctor, Cheverly, Hyattesville, 
Maryland. 

Q. Mr. McQuade, I show you a second commitment certificate 
in this file and ask you to read it to the Court and jury, the contents of 


that commitment certificate. A. This is a commitment certificate, 
Department of Mental Hygiene, Baltimore, Maryland: 
On this 1st day of May, 1951, in the State of Maryland, in the 
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county or city of Prince George, I, a graduate of Jefferson Medical 

239 College, and having practiced as a physician for five years, 
do hereby certify that on the 7th day of May, 1951, I personally exa- 
mined Virgil Lampe, age 35, male, married, white, and do believe 
that the said Virgil Lampe is insane and that the disease is of a charac- 
ter which in my opinion requires that the above-mentioned person be 
placed in a hospital or institution in which the insane are detained for 
‘care and treatment. 

Report of the examination and mental condition at the time of 
my examination: The patient showed the following symptoms making 
hospital care necessary: 

Patient is very excited and is trying to them the--there is a 
word here I cannot decipher--he states that he is in Anacostia, whereas 
he is in the Hyattsville jail; 

He doesn't know what day it is; he states he has been ina hospi- 
tal jail. 

That is signed by A. Dietz, medical doctor, Hyattsville. Mary - 
land. 

Q. Thank you, Mr. McQuade. 

Mr. McQuade, I show you this Veteran's Administration form 
No. 10-2614 and ask you to read it to the Court and jury. Read the 
contents of that form, sir, as applies to alcoholism and delirium tre- 
mens. A. It reads: Clinical record, final summary, from Veteran's 
Administration Hospital, Washington, D. C., 

240 Virgil V. Lampe, register number 85629, admitted direct. 

Date of admission, December 14, 1949. 

Branch of service, Navy. Serial No. 500373. 

Permanent address, 3724 - 34th Street, Mt. Rainier, Maryland. 

World War Two. Service connected, yes. 


Emergency, notify wife, Mrs. Mary Lampe, same address. 


Date of most recent military service, 8-18-41 to 8-11-43. 
Place of birth, New York. 
Date of birth, 3-21-16. 


Religion, Protestant. 

Marital status, married. 

Sex, male. 

Race, white. 

Previously received from VA hospital treatment. 

Occupation, painter. 

Social security number, unknown. 

Type of case, G&S. 

Admitted for HT -- which is hospital treatment. 

This patient was returned to the hospital on December 14, 1949 
by the Maryland Rescue Squad in an acute alcoholic state. 

He told the admission doctor that he had an ulcer and had been 
vomiting blood. 

There was a:strong odor of alcohol on his breath and the pa- 
tient was difficult to arouse. 

241 Blood pressure, 162 over 102. 

Pulse, 84. 

Physical examination was essentially the same as on previous 
admission, November 21, 1949. 

The patient vomited on admission to the ward and stated that 
the vomitus was bloody. 

This specimen was examined chemically, guys test, and found 
to show only a trace|of blood. This was definitely not compatible with 
a bleeding ulcer. 


Stool examination was negative for blood. 


His hematocrit was 45 per cent. Sediment rate four minims per 
hour. WBC, 9,600. 


This patient's present illness was due solely to his acute alco- 


holism. Finding no'evidence for bleeding, he was discharged, maxi- 
mum hospital benefit, December 16, 1949. 
| Diagnosis, one, bleeding ulcer not found. 
Two, alcoholism, acute; treated and improved. 
Signed, Hobart T. Kelly, general medical service. 


119 

Approved, T. J. Pekin, Chief Medical Officer. 

Q. Mr. McQuade, on the two commitment certificates signed 
by Doctor Maloney and Doctor Dietz and the information contained in 
this file, what disposition was made of those commitments or those 
recommendations for commitment? A. The commitment certificates 
accompanied an application for hospital treatment or domiciliary care. 
The record shows that the application was rejected. 

242 Q. Was that the only information you have? A. That would be 
all that I would have. 

Q. Is there any information in that file that he was placed ina 
hospital of some kind, sir? A. There are records of hospitalization 
in the file. 

BY THE COURT: 

Q. No, he means pursuant to those certificates. A. There 
is nothing to indicate he was hospitalized by reason of those certificates. 

Q. Well, does the record indicate that he wasn't? A. The only 
thing, Your Honor, that the record shows is that the application was re- 
jected, 

Q. Well, that means he wasn't? A. He wasn't hospitalized by 
reason of these certificates. 

MR. ST ANGELO: That is all Ihave. I have no further questions. 

CROSS EXAMINATION 

BY MR. FENNELL: 

Q. If he had been hospitalized as a result of these certificates. 
you would have a record? A. If he was ina Veteran's Administration 
Hospital or at Veteran's Administration expense. 

Q. Well, this was an application for Veteran's Administration 

243 Hospital, was it not? A. Yes, sir. 
Q. And in the first certificate by Doctor John Maloney that 


you read, is there any reference at all, Mr. McQuade, about drinking 


or alcohol? A. No, sir. 
Q. And in the second certificate by Doctor Dietz, when was 
that certificate dated, sir? A. May 1, 1951. 
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Q. When does it show that the examination was made? A. May 
1, 1951. 
Q. Not May 7th? A. Excuse me; itis the 7th. It is a seven. 


I was in error on the "one". 


Q. You mean both dates-- A. Both certificates are dated the 
7th. 

Q. Is there any reference in that second certificate by Doctor 
Dietz of drinking? A. No, sir. 

Q. Now, in the third document which you read, which I think 
you entitled clinical record, final summary, which showed that the 
patient Virgil Lampe was admitted December 14, 1949 and discharged 
December 16, 1949, at any place in that clinical record or that final 
summary do you find any reference to dt's or delirium tremens? 

244 A. No, sir. 
MR. FENNELL: I have no further questions. 
REDIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. You dofind though in that file reference in that file to acute 
alcoholism, sir? A. Yes, sir. 

Q. Now, in those certificates signed by Doctor Maloney and 
Doctor Dietz, do any of them contain information that the condition of 
Virgil Lampe was not caused by drinking? A. Would you mind repeat- 
ing that question, sir? 

Q. In the commitment certificates signed by Doctor Dietz and 
Doctor Malone, Mr. McQuade, do any of those certificates contain 
information that the condition of the defendant Lampe was not caused 
by drinking ? 

THE COURT: Well, the only thing that would be in there would 
be what was the cause, wouldn't it ? ; 

MR. ST ANGELO: Well, I am trying to rehabilitate what Mr. 
Fennell brought out, that the certificates do not say it was caused by 
drinking. 

THE COURT: Well, if it was caused by it, would be there, 
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wouldn't it? They wouldn't say, if it was another cause, they wouldn't 
add this commitment is not based on alcoholism, would they ? 

MR. ST ANGELO: They may say Something like that. It may 

245 be a negative statement in there, Your Honor. 

BY THE COURT: 

Q. Is there anything at all about alcoholism? A. On the two 
commitment certificates; no, sir. 

MR. ST ANGELO: I have nothing further, Mr. McQuade. Thank 
you very much for your time and courtesy. 

THE COURT: Step down. 

(Thereupon the witness was excused and retired from the witness 
stand. ) 

MR. ST ANGELO: May I have a moment, Your Honor? 

Take the stand, Mr. Lampe. 

Thereupon 

VIRGIL V. LAMPE 


one of the defendants, was called as a witness in his own behalf and. 


being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ST ANGELO: 

Q. Will you state your full name to the Court, and will you 
Speak up so I can hear you, and everyone can hear you? What is your 
fullname? A. Virgil V. Lampe. 

Q. How oldare you? A. 38. 

Q. Did there come a time when you entered the service of the 

246 United States Government? A. Yes, sir. 

Q. What branch of the service did you enter, sir? A. United 
States Coast Guard. 

Q. Coast Guard? A. Yes, sir, 

Q. In what year was that? A. August 1941, 

Q. What type of duty were you assigned to in the Coast Guard? 
A. North Atlantic Patrol. 

Q. Sir? A. North Atlantic Patrol, submarines and 
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weather patrol. 

Q. Did there come a time during the North Atlantic Patrol 
when something unusual happened to you? A. Yes, sir. 

Q. What was that? A. Well, a steel hatch on the ship dropped 
on my hand and smashed my whole hand. 

Q. Would you show your hand tothe jury? Asa result of that were 
you hospitalized? A. I was hospitalized and then transferred to shore, 
on shore patrol. 

Q. How long did you stay on shore patrol? A. Quite a while, 
and I was put into the hospital again. 

247 Q. Mr. Lampe, are you suffering from a cold of some kind? 
A. Yes, sir. 

Q. Did there come a time when you were discharged from the 
United States Coast Guard? A. Yes, sir. 

Q. What was the nature of the discharge, sir? A. I was dis- 
charged on account of ulcers of the stomach. 

Q. Sir? A. I was discharged on account of disability, ulcers 
of the stomach. 

Q. Did you receive what is known as an Honorable Discharge? 
A. Honorable Discharge. 

Q. What type of discharge did you receive? A. 30 per cent-- 
20 per cent, I think it is. 

Q. For what reason? A. For my hand here and my stomach. 

Q. Your stomach? Ulcers of the stomach, Mr. Lampe? 

A. Yes, sir. 

Q. And what date were you discharged from the United States 
Coast Guard? A. In August '43. 

Q. Following your discharge from the Coast Guard, Mr. Lampe, 
where did you go? A. I went to work for the Bethlehem Steel Company. 

248 Q. Where was that? A. East Boston, Massachusetts. 
What type of work did you do there? A. Machinist. 


Q 
Q. How long did you stay there? A. I stayed there about a year. 
Q 


Following your work at the Bethlehem Steel Corporation 
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where did you go? A. I went to a tube factory, making cases for 
Shells. 
Q. Went to work ina factory? A. A tube factory. 
Q. Where is this factory located? A. This factory was in 
East Boston, Massachusetts. 
Q. These were defense industries in which you were working; 


is that correct? A. Yes, sir. 


Q. How long did you work in the second factory? A. Not 


quite a year, I guess. 

Q. Did there come a time when you returned to this locality, 
the Washington-Maryland area? A. I came to Maryland and worked 
for Erco. 

Do you recall the date? A. I don't just know. 

Do you recall what year? A. About '44, I guess. 

You went to work when you returned to the Washington 
area? A. I went to work in Erco. 

Q. Where is that located? A. Riverdale, Maryland. 

Q. What type of work did you do there? A. Machine gun 
turrets. 

Q. Did there come a time when you left the Riverdale plant ? 
A. Yes. 

Q. By the way, Mr. Lampe, what is your regular occupation? 
A. Painter. 

How long have you been a painter? A. About 18 years. 
Did there come a time when you married, sir? A. Yes; 


In 1945? A. Yes. 

Are you married at the present time? A. Yes, sir. 

Does your wife live with you? A. Iam separated. 

How long have you been separated? A. Two years now. 

How many years? A. About two years. 

Mr. Lampe, when you left that work at the Riverdale plant, 
what type of work did you engage in after that, sir? A. I went 
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to work as a painter. 
Q. For whom did you work? A. For a while for Robert 
Funkhouser. 
Robert Funkhouser, you say? A. Yes. 
And where is he located? A. He is a real estate man. 


Where does he have his business, sir? A. Mt. Rainier, 


Did you ever do any painting for yourself as a business? 


Did you always work for Funkhouser? A. Not always, no. 
Did there come a time when you joined the painters’ union? 

A. Yes, sir. 

Q. What union did you join? A. I joined Union 368. 

Q. Where is that located? A. Sixth and G Street, Northwest. 

251 Q. Is that the local painters' union? A. That is a local; yes. 

Q. Didthere come atime, Mr. Lampe, when a tragedy oc- 
curred to you? A. Yes, that was around '48, August '48. 

Q. What happened to you in1948? A. Well, I took a short cut 
to get a loaf of bread, on Saturday midnight, and on the way back I 
slipped and fell and struck my head. 

Q. You slipped? Where did you slip? A. Where? 

Q. Yes. A. Well, I fell on the railroad track and hit my head 
and laid on the track. 

Q. You fell, you say? A. Yes, sir. 

Q. Did you hit the tracks? A. Yes. 

Q. What tracks did you hit? A. The B & O passenger tracks. 

Q. Asa result of that fall, sir, did there come a time when you 
became unconscious ? A. Well, I was knocked out and I laid there. 

Q. What happened to you, Mr. Lampe? A. A B & O passenger 

252 train hit me. 
Q. Hit you where? A. In my arm and cut it off. 


Q. Your arm has been amputated, sir? A. Yes, sir. 


Q. And asa result of that accident, sir, how long did you spend 
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in the hospital? A. Two or three months. 

Q. Twoorthree months? A. Yes. 

Q. Were you able to obtain work as a painter following that, 
your release from the hospital? A. No, I was always refused. 

Q. Why is that? A. Well, they figured I could not climb. 

Q. Didthe painters’ union assist you in getting work after 
your release from the hospital? A. Well, I would say, no, on account 
of the painters all kicked-- 

Q. Ican't hear you, Mr. Lampe. Iam Sorry. A. Well, the 
painters all kicked because I was getting the same money they was and 
I had only one hand. 

Q. What do you mean they kicked? A. Well, they didn't like 
it, and I dropped out of the union. 

253 Q. You mean they registered what you would call a complaint ? 
A. That is right. 

Q. Asa result of their complaint, you left the painters’ union; 
is that right, Mr. Lampe? A. That is right. 

Q. When did you leave the painters' union? A. About '49, I 
guess. 

Q. Asa result of that hospitalization and the loss of your arm, 
did you incur debts? A. Yes; I lost my home and everything. 

Q. Did you have a home? A. I was buying a home. 

Q. You lost this home; is that right? A. That is right. 

Q. Did there come a time when your wife left you? A. She 
left me a few years after I lost my arm. 

Q. What was the reason? A. When I started drinking heavy. 

Q. How long have you been an alcoholic? A. Well, I drank 


all my life but about '48, I would say, when I could not find work. 


Q. Do you think, Mr. Lampe, or would you say, Mr. Lampe, 
as a fact that after you lost your arm your drinking increased? 
A. Yes, sir. 
254 Q. And that your wife left you because of your increased 
drinking? A. Yes, sir. 


126 
Q. Since the loss of your arm, Mr. Lampe, where have you 


been employed as a painter? A. For different contractors. 
Q. For different contractors? A. Yes. 
Q. Did they employ you for small periods of time? A. Yes, 


Q. Did you find it very difficult to find employment as a result 
of the loss of yourarm? A. I did. 

MR. FENNELL: I am going to object, Your Honor. 

THE COURT: Sustained. 

BY MR. ST ANGELO: 

Q. Mr. Lampe, as a result of your increased drinking, was 
there ever a time when you have been assaulted on the streets ? 
A. Yes, sir; three times. 

Q. Will you relate to the jury what happened to you, sir? 

MR. FENNELL: I object. 

THE COURT: Sustained. 

BY MR. ST ANGELO: 

255 Q. Mr. Lampe, in the number of years that you have been an 
alcoholic, how many times that you know of have you had what is known 
as dt's? A. Nine times. 

Q. Nine times, sir? A. Yes. 

Q. Iask you, Mr. Lampe, how long have you known the de- 
ceased, Fred LaMar? A. I have known him before I went in service. 

Q. Before you went in the service? A. Yes, sir. 

Q. You have known him over 13 years, have you? A. Some- 
where in there, I guess; about there, I guess. 

Q. Was Mr. LaMar a friend of yours? A. Yes, sir. 

Q. Mr. Lampe, before the alleged assault on July 16, 1954, 
I ask you were you working at that time? A. No, I wasn't. 

Q. How long had you been unemployed? A. I would say about 
two months. 

Q. Two months? A. Yes. 

Q. Before July 16, 1954, Mr. Lampe, do you recall the last 
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time you had the dt's? A, Well, I had them shortly before, I guess a 
month. 
256 Q. Do you know where you had these fits of dt's, Mr. Lampe? 
A. I don't understand you. 

Q. Do you recall where you had them? A, In jail and all over, 
I guess. 

Q? Prior to the time you were arrested on July 17, 1954, Mr. 
Lampe, how long had you been drinking ? _A. About three weeks or 
four. 

Three weeks? A. Yes. 
Did you eat anything during that period? A. Very seldom. 
Very seldom? A. Yes. 

Q. Will you explain what you mean by that? A. Well, every 


once in a while, maybe once a week. 
Q. What did you drink during that period? A, I drank smoke. 
Q. What is that ? Will you explain that? A. Denatured alcohol. 


Q. Denatured alcohol? A. Yes. 

Q. Where would you buy this denatured alcohol? A. In the 
hardware store on Bladensburg Road. 

Q. What else would you drink besides smoke? A. Bay rum. 

257 Q. Would you drink anything else? A, Wine, beer. 

Q. Were you drinking every day? A. Every day. 

Q. Do you recall seeing Fred LaMar the day before the fight, 
if you remember? A, Yes, I seen him the day before. I bought a 
fifth of wine. 

Q. Where did you see him, Mr. Lampe? A. I saw him 
around the corner of Rhode Island and Eastern Avenue. 

Q. Was Fred LaMar a friend of yours? A. Yes, sir. 

Q. Was Woodrow o' Bryan a friend of yours? A, Yes, sir. 

Q. Did you buy anything for the deceased Fred LaMar the day 
before the fight? A. I bought a fifth of wine. 

Q. Is that all you bought for him? A, Well, I helped pay for 
the other, I guess. 
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BY THE COURT: 
Q. Where did you get the money? A. I draw a pension, sir, 


and I panhandled some, asked people for it. 
258 BY MR. ST ANGELO: 

Q. You draw a pension, Mr. Lampe? A. Yes. 

Q. From whom? A. The Government. 

Q. What was the reason for the pension? A. I draw a pension 
on my stomach, to help pay for treatment. 

Q. Do you recall any of the events that took place on July 16, 
1954? A. All I can remember is drinking. 

Q. Do you know what day of the week July 16, 1954 fell on? 
Do you know what day of the week it was? A. What is the date? 

Q. July 16th? A. No, I don't remember any dates. 

Q. Do you recall seeing Fred LaMar on July 16, 1954? 
A. Yes. 

Q. What time of the day was that? A. I don't know what time 
it was. 

Q. Did you drink bay rum and wine and smoke on July 16, 
1954? A. I drank smoke that morning before I met him. 

Q. Do you recall what time it was, Mr. Lampe? A. It was 
early in the morning. I don't know how early. 

259 Q. Sir? A. I don't know what time it was; early in the morn- 

ing. 

Q. Do you recall seeing the defendant O'Bryan on July 16, 
1954? A. I met him somewhere on Rhode Island Avenue, I guess. 

Q. Do you recall what time it was? A. No, I don't. 

Q. Tell me; Mr. Lampe, how much education do you have? 
A. I went up to the eighth grade. 

Q. Upto the eighth grade? A. Yes. 

Q. Where did you goto school? A. Philadelphia and New York. 

Q. Philadelphia and New York, you say? A. Yes. 

Q. You heard Mr. McQuade from the Veteran's Administration 
read to the Court and jury two certificates of commitment that 
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recommended that you be placed in a mental institution. This was in 
May 1951. 

Do you recall where you were in the first week of May 1951 ? 
A. No, I don't recall it. 

Q. Do you recall being in jail at Hyattsville, Maryland? A. I 
know I was in there 17 days, they told me. 

Q. You were arrested by the Hyattsville police? A. Some- 

260 body come and got me. 

Q. What was the reason for your arrest, Mr. Lampe? 
A. Drinking. 

Q. Drinking? A. Yes. 

Q. And you stayed in jail 17 days? A. Yes, sir. 

Q. To the best of your knowledge and recollection that was in 
May or in the spring of 1951? A. I could not tell you now. 

Q. Mr. Lampe, do you recall removing the pants of the deceased 
Fred LaMar? A. I donot. 

Q. Do you recall ever striking with your feet or with your fists 
the deceased Fred LaMar? A. No, I don't even recall the fight. 

Q. Sir? A. I don't even recall the fight. 

Q. What was the next thing that you remembered, Mr. Lampe, 
or that you remember following this alleged fight? A. Taking a ride, 
hearing voices; that is all. 

Q. Taking a ride where? A. To the 12th precinct. 

Q. You heard some voices, did you? A. Yes, 

261 Q. Did you recognize any voices there at all? A. No. 

Q. Do you recall what happened at the 12th precinct? A. No, 
I don't. 

Q. Do you recall ever having a conversation with Private 
Shoop-- A. No, sir. 


Q. --who is one of the witnesses for the Government ? A. No, 
sir, I don't. 

Q. How much did you have to drink on July 16, Mr. Lampe? 
A. I had smoke early that morning. 
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How much smoke did you drink? A. Half a pint of smoke. 

Q. Half a pint of smoke? A. Yes. 

Q. How much bay rum did you drink? A. No bay rum that 
morning. 

Q. You didn't drink any bay rum? A. No. 

Q. How much wine? A. Quite a bit; I can't say how much. 

Q. Would you say two gallons? A. Well, somewhere around 
there. 

Q. Three gallons? You can't remember how much you had to 

262 drink? A. No. 

Q. Do you recall being at precinct No. 12? A. I don't recall 
being there but they said I was there. 

Q. Do you recall being in the hospital at the District of Colum- 
bia Jail? A. No, I don't, not until they discharged me. I don't know 
what day they discharged me on. 

Q. Following your discharge, Mr. Lampe, where did you go? 
A. I went to cell block C B2 - 414. 

Q. Do you know the date? A. No, I don't. 

Q. Do you know how long after that they took you before the 
coroner's jury? A. No, I don't recall how long it was. 

Q. Do you recall how many times you were discharged from 
the hospital in the District Jail? A. I only recall that once, and I 
went back to the cell block and stayed. 

Q. Do you recall being before the coroner's jury? A. I remem- 
ber that, yes, sir. 

Q. Do you know what date that was? A. No, I don't. 


263 Q. Do you know how many days you had been in the hospital? 
A. No, I don't. 
Q. Before you went before the coroner's jury? A. No, I don't. 


Q. Do you recall ever seeing Detective Schwab who is one of 
the witnesses for the Government? A. The only time I seen him was-- 
Q. Sir? A. The only time I seen him was at the inquest. 

Q. Where? A. At the inquest. 
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Q. At the inquest? A. Yes, sir. 

Q. Do you know what date the inquest was? A. No, I don't. 

Q. Do you know whether the inquest took place after your dis- 
charge from the hospital? A. Yes, after I was discharged from the 
hospital. 

Q. Do you know what day of the week it was? A. No. I do not. 

Q. Do you ever recall seeing Detective Schwab any day or any 
time before that day, sir? A. Ido not. 

264 Q. Do you ever recall seeing Private Sandberg, who is one of 

the Government witnesses? A. No, I have never seen him in my life. 

Q. Do you know Private F lynn of precinct 12? A. I knew him 
from the pool room in Mt. Rainier, 

Q. You knew him from the pool room in Mt. Rainier? A. Yes. 

Q. Did you see him, sir, at any time after you were arrested? 
A. No, I didn't. 

Q. Do you know where you were, Mr. Lampe, on July 19, 
1954? A. No, I don't. 

Q. I show you this statement, Mr. Lampe, and ask you to look 


at the initials at the bottom of the page and ask you if you recognize 


the initials V.V.L.? A. They look similar to my writing. I would 
not say they were my writing. 

Q. Do you recall ever putting your initials at the bottom of 
this page? A. No, sir, I do not. 

Q. I show you page 2 of this statement, Mr. Lampe, at the 
bottom appears the initials, V.V.L. , and ask you to look at them and 
identify them. A. I would not say they were mine; no, sir. No, I do 

265 not recall putting my initials on that statement. 

Q. I show you page 3 of the statement concerning you. Mr. 
Lampe, and ask you to look at this Signature. 

Is that your signature? A. It is my name, but I don't remember 
putting it there. 

Q. Do you ever recall Signing this? A. No, I don't recali 
signing that paper. 
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Q. Do you recall being released by Doctor Orsinger at the 
District Jail? A. No, sir, I do not. 
Q. On July|19th, Mr. Lampe? A. No, I don't remember be- 
ing discharged. 
Q. Do you recall being brought to an office near the rotunda of 
the District Jail? A. No, I don't. 
Q. And being questioned by Detective Schwab of the Metropoli- 
tan Police? A. No, sir. 
Q. I show you this statement, this confession made by you, 
Mr. Lampe, and ask you what you recall about this? A. I don't recall 
a thing about it. I must have been blank because I don't remember it. 
Q. You don't recall having made these statements? A. No, 
sir, I do not. 
Q. Mr. Lampe, do you recall when you were brought to the 
266 District Jail for the first time? A. Very faintly. I was in 
awful bad shape. 
Q. Mr. Lampe, can you account for the information contained 
in this statement? A. No, I cannot, sir. 


@. You do recall being at the coroner's jury, sir? A. Yes, 


sir, Ido. 

Q. Were you asked to make a statement at that time, Mr. 
Lampe? A. Yes, he asked me to, if I had anything to say-- 

Q. Sir? A. He asked me if I had anything to say, and I said, 
no, because I didn't know nothing. 

Q. You didn't make a statement because you felt as though you 
didn't know anything; is that right, Mr. Lampe? A. That is right. 

Q. Do you know what you were hospitalized for before you 
went to the coroner's jury? A. Dt's, delirium tremens. 

Q. Now, when is the last time you recall you saw the deceased 
Fred LaMar? A. The last time I can recall is when we were drinking; 
that is all. 

Q. Sir? A. When we were drinking. 

267 Q. When you were drinking? A. Yes. 
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Q. That is on July 16th? A. I would not say what date. I 
could not tell you any dates. 

Q. Do you know what time of day it was? A. Sometime in 
the morning, I guess. 

Q. Do you know whether it was day time or night time? A. It 
was day time, that morning. 

Q. Do you ever recall seeing the deceased Fred LaMar? 
A. Yes, I recall seeing him. 

Q. At night, on July 16th? A. No, I don't. 

Q. Do you ever recall seeing the defendant O' Bryan on the 
evening of July 16th? A. No, Idon't recall in the evening. 

Q. When is the last time you recall seeing O'Bryan on July 
16th? A. Sometime when it was day light. 

@. You don't recall what time? A. No, I do not. 

Q. Did he have anything to drink with you at that time? A. Yes. 


Q. What did he drink? A. He drank wine. 
268 Q. He drank wine? A. Yes, sir. 

Q. Do you recall how much you had had to eat during the period 
in which you were drinking that led up to the alleged assault on July 
16th? A. I would say the most I had eaten was maybe three sand- 
wiches all that time. 


Q. Three sandwiches in how long a period? A. About three 


weeks. 

Q. That is all you had to eat? A. Yes. 

Q. It is your testimony that you lived on smoke, bay rum, and 
wine all during that three-week period; is that right, sir? A. Yes, sir. 

Q. Do you ever recall having a fight with Fred LaMar? A. No, 
I don't. 

Q. Do you ever recall having anargument with Fred LaMar? 
A. No, I never did that I know of. 

Q. How many nights did you spend in Barnard Hill Park, Mr. 
Lampe? A. I don't know how many nights. Sometimes we spent 
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them down at the bridge at Eastern Avenue, sometimes up in the park. 


269 Q. Did Fred LaMar, the deceased, did he sleep with you in the 
open at night, sir? A. Yes, sir. 

Q. Did the defendant O'Bryan stay with you in the open? 

A. Yes, he stayed down at the bridge with me quite a few nights. 

MR. ST ANGELO: I don't have anything further at this time, 
Your Honor. 

THE COURT: We will take our recess now. 

Do not discuss the case, ladies and gentlemen of the jury. 

(Thereupon at 12:30 o'clock p.m. a recess was taken until 
1:45 o'clock p.m.) 

* * 

270 CROSS EXAMINATION 

BY MR. FENNELL: 

Q. Now, Mr. Lampe, you stated you had the dt's nine times; 
is that correct? A. Yes, sir. 

Q. When was the last time you had the dt's before July 16th? 
A. Not long before that; I can't remember. 

Q. Well, approximately how long before July 16th? A. I 
would say sometime, maybe a week, two weeks, a month; I could not 
say when. 

Was it in the month of July? A. No, not as I know of. 
Was it in the month of June 1954? A. No; I had them in 


You had them in July 1954? A. Yes. 
And how long a period of time had you been drinking that 
time before you got the dt's? A. Sometimes a month or longer. 
271 Q. Pardon? A. Sometimes a month or longer. 
Q. No, I am talking about this particular time. A. Three 
weeks or longer. 
Q. The time you had the dt's before July 16th you had been 
drinking three weeks; is that correct? A. Yes, sir. 
Q. And what had you been drinking? A. I drank bay rum, 
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smoke, beer and wine. 

Q. Had you been drinking these four things this particular time 
when you had the dt's? A. Yes, sir, I drank all this stuff. 

Q. Where were you when you got the dt's this time? A. When 
they put me in the cell. 

What cell? A. C B1, sir. 
What? A. C Bl. 
CB1? A. Yes; 
Where is that located? A. In the District Jail. 
How did you get to the District Jail? A. It seems to me I 
don't remember going there. 
272 Q. Pardon? A. I don't even remember going there. 

Q. You don't remember going there? A. No. sir. 

Q. We are both talking now about the time in July, before July 
16th; is that correct? A. Before July 16th? 

Q. Before July 16th. A. Oh, I wasn't in jail before then that I 
know of. 

Q. Where were you? You stated on an occasion before July 16th 
when all this occurred, that you had gotten the dt's sometime in July. 
A. I meant the 16th when I-- 

Q. Well-- 

BY THE COURT: 

Q. He wants to know prior to the 16th when was it you had the 
dt's? A. Sometime in the month before that. 

BY MR. FENNELL: 

Q. A month before that? A. Yes, sir. 

Q. Inthe month of June 1954? A. Yes. 


Q. How long had you been drinking on that occasion before you 
got the dt's in June 1954? A. About a month, I guess. 
273 Q. And what had you been drinking? A. The same as I had 


been drinking, smoke, bay rum and wine. 


Q. Where were you when you got the dt's? A. Over on-- 


across from the Lincoln Cemetery, in the woods. 
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Across where? A. Lincoln Cemetery. 
Lincoln Cemetery? A. On Jimmie Fontaine's property. 
Was anybody with you at that time? A. Yes. 
Was anybody there to help you at that time? A. Yes. 
Q. Who was there? A. Cole and Susan, Jimmie Redmon, and 
Elton Rogers. 
Q. Was there anybody else there besides those three individuals? 
A. No, not that I know of. 
Q. And what did they do to help you, if anything? A. Just 
quiet me down, give me more to drink. If I taper off, I don't go bad. 
Q. And did\they take you anywhere? A. No, sir. 
274 Q. Did anyone take you anywhere for help? A. No. 
Q. And what did the dt's consist of at that time? A. Well, 
seeing snakes and pink elephants. 
MR. ST ANGELO: I object, Your Honor. 
THE COURT: Overruled. 
BY MR. FENNELL: 
Q. Yousaw snakes? A. Yes. 
Q. And pink elephants? A. Beautiful women and everything. 
Q. Beautiful women? A. Yes. 
Q. Did you hear anything? A. Heard voices telling me they 
are going to get me and all that stuff. 


Q. Did the voices say anything besides they were going to get 
you? A. Not that I know of. 
Q. What did you do when you were having the dt's and hearing 


and seeing these things? A. Drink enough to pass out. 

Q. Pardon? A. Drink enough to pass out. 

Q. Did you hit anybody? A. Not that I know of. 

275 Q. Now, on this particular time, what did you do? A. I don't 

remember what happened. 

Q. Did you drink enough to pass out? A. Yes, sir. 

Q. What were you drinking that time? A. This last time, or 
you mean the time before ? 
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Q. No, back in Lincoln Cemetery, when you had the dt's in 
June 1954. 

What were you drinking at that time ? A. I was drinking smoke 
and bay rum and pink ladies and all that stuff. 

Q. All on that one occasion? A. Yes, sir. 

Q. What did you drink to pass out when you got the dt's ? 
A. Wine and smoke. 

Q. And then you did pass out? A. Yes, sir. 

Q. Now, for what period of time did you have the dt's when 
you saw and heard these things? A. About a week, I guess. 
For a week? A. Yes, sir. 
At the Lincoln Cemetery? A. Yes, sir. 
Did you ever move from there? A. No, Sir. 
The dt's lasted a week? A. Yes. 
Q. Now, before that time when did you have the dt's? A. I got 


Q 
Q. 
Q 
Q 


them quite a few times. 

Q. Well, you have had them nine times altogether, is that 
correct? A. Ican't remember the dates. 

Q. Approximately. A. Well, I wouldn't say. My mind is 
blank when I have them. 

Q. You mindis blank? A. Blank; I don't know nothing. 

Q. Did you have the dt's at any other time during the year 
1954? A. I can't remember any dates for sure. I wouldn't say. 

Q. When was the first time you had the dt's? A. I had them 
before. I just came from getting the shots, and it must have been last 
year again because Schatz came into my yard and took me to the police 
station. 

MR. ST ANGELO: The answer is not responsive, Your Honor. 

277 MR. FENNELL: I didn't hear the answer. 

THE COURT: Repeat your answer. 

THE WITNESS: {I said I must have had them before Schatz 
came in the yard and got me one day when I was swearing, and I just 


came from the doctor getting shots to straighten me up and 
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I went in the dt's. 

MR. ST ANGELO: The question was when was the first time he 
had the dt's. I don't think he understands, Your Honor. 

MR. FENNELL: I am satisfied with the answer, Your Honor. 

THE COURT: All right; go ahead. 

BY MR. FENNELL: 

Q. You are speaking of Schatz? You are referring to Chief 
Schatz of the Mt. Rainier police? A. Yes. 

Q. You knew Chief Schatz; is that correct? A. Yes, sir. 

Q. And when did he come in the yard when you were swearing? 
A. Sometime last year. 

Q. You mean 1954? A. Yes. 

Q. That was before June or July; is that correct? A. Yes. 

278 Q. Pardon? A. Yes. 

Q. Do you recall who was present besides Chief Schatz at that 
time? A. No, I don't know. Some other officer was with him. 

Q. What period of time had you been drinking that time before 
the dt's came on?|A. Anywhere from three weeks to a month. 

Q. Three weeks toa month? A. Yes. 

Q. And drinking the same sort of stuff, smoke, bay rum, and 
so forth? A. Anything we could get. 

Q. And did you see anything at that time when you had the dt's ? 
A. Yes, sir. 

Q. What did you see? A. Animals, snakes, and everything. 

Q. What were these animals or snakes and things doing ? 
A. Coming after me; killing me. 


Q. Did you hear any voices at that time? A. Yes, sir. 


Q. What were the voices saying? A. Weare going to get you. 
Q. For what period of time did the dt's last that time? A. That 
279 I don't know. They put me in jail, and I don't remember any- 
thing until they let me loose. 
Q. Chief Schatz put you in jail; is that correct? A. Yes, sir. 
Q. How long were you in jail? A. I don't know. 
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Q. You don't recall? A. No, sir. 
Q. Now, on this particular occasion, July 16th, what period of 
time had you been drinking? A. Three weeks or four. 
Q. And you had been drinking the same stuff? A. Yes, sir. 
Q. And did you have the dt's this time? A. Yes, sir. 
Q. When did you get the dt's? A. Sir, when they put me in 
jail because I don't remember, even remember going to the hospitai. 
Q. Pardon? A. After they put me in jail because I don't even 
remember going to the hospital. 
Q. Did you see things? A. Yes, sir. 
Q. What did you see? A. See snakes, elephants, and every- 
thing; men coming after me. 
280 Q. Where were you when you saw those things? A. Inthe 
hospital bed. 
Q. What hospital bed? A. It must have been the District Jail 
Q. Did you hear voices? A. Yes, sir. 
Q. And what were the voices Saying? A. That they were com- 
ing in after me. 
Q. Where were you when you heard those voices? A. In jail. 
Q. And for what period of time did they last, the voices and 
seeing things? A. Oh, until I passed out or dozed off or something. 
Q. Pardon? A. Until I dozed off. 
Q. Until you dozed off? A. Yes. 
Q. And were you under restraint? Did they have you strapped 
down? A. They said the did. I don't know if they did or not. 
I am asking you, not what people said. A. I don't know. 
You don't recall? A. No. 
But you do recall that you were ina hospital bed? You do 
recall that? A. When they told me. 
Q. Pardon? A. They told me onthe discharge date I was all 
right and I was in a hospital bed. 
Q. I thought you said you recalled being in a hospital bed when 


you saw these pink elephants and heard voices. A. I was in the 
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hospital. They told me I was in the hospital. 

Q. Well, my question is: Where were you when you saw the 
pink elephants and the snakes and heard the voices? A. I must have 
been in the hospital. 

MR. ST ANGELO: I don't think the witness knows how to answ- 
er the question, Your Honor. 

THE COURT: I will overrule the objection. He said he must 
have been in the hospital. 

BY MR. FENNELL: 

Q. Do you recall what date it was? A. No. 

Q. Do you recall what the date was when you were discharged? 


Q. When you were discharged did you have the dt's? A. Not 

that I know of. 

Q. And you don't know what day it was? A. No, sir. 

Q. Nobody told you what day it was? A. No, sir. 

Q. Where did you go when you were discharged? A. I went to 
CB 2, cell 414. 

MR. ST ANGELO: If Your Honor please, I believe the testi- 
mony of the doctor was there were two discharges from the hospital, 
one on the 19th and one when he recovered fully on the 22nd. I would 
like to have the date placed. 

THE COURT: He said he can't place the date. 

MR. ST ANGELO: The date placed by the District Attorney in 
his questions, Your Honor. 

THE COURT: He can ask any questions he wants to ask. 

BY MR. FENNELL: 

Q. How many times were you in the hospital? A. In my life? 

Q. No, down at the jail between July 17th and whenever you got 
discharged? A. Ihave been there once and stayed there, I guess. 
That is all. 

I have been up there to get something for my cold. That is all. 


283 Q. But you were only in there once that you recall; is that 
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right? A. Yes, sir. 

Q. Now, when was the last time you had a drink before the dt's 
came on this time? A. I don't know how long it was, depending on where 
Iwas. I don't know where I was. 

Q. And you don't know where you were? A. No. 

Q. You heard the doctor say? A. No, I didn't hear anybody , 
no doctor or anything. 

Q. Well, you heard him testify here in court. A. Yes, I heard 
him testify here, yes, sir. 

Q. And you knew there came a time when you were withdrawn 
from alcohol, don't you? A. Well, it had to be some time; I don't 
know when. 

Q. Well, on July 16th, when did you start drinking on that day ? 
A. It must have been in the morning. 

Q. Did you see O'Bryan on that day? A. Yes, I guess that is 
the day we got wine. 

Q. Do you recall what day of the week it was? A, No, sir. 

Q. Where did you meet O'Bryan on the morning of that day ? 

284 A. Somewhere on Rhode Island Avenue. 

Q. Where on Rhode Island Avenue? A. I don't know; near East- 
ern Avenue. 

Q. Did you have a conversation with him at that time? A. Well, 


we were going up to see if LaMar was there. 


Q. Pardon? A. We were going to get some wine and go See if 
LaMar was on the Hill. 

Q. Where was LaMar? A. He said he was in the park some- 
where. 

Q. Did you have any money? A. Yes, sir. 

Q. How much money did you have? A. I don't recall just how 
much I had. 

Q. Did O'Bryan have any money? A. Not that I know of. 

Q. He did not? 

Where did you buy the wine? A. Oh, he had money, yes. he 
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said he had 50 cents. 
Q. That was in two quarters, wasn't it? A. That is what he 


said. 
Q. You remember that? A. I remember hearing him say it, 
yes, sir. 
Q. And how much wine was he on his way to get? A. A pint. 
285 Q. And you added some money to it, did you? A. Yes, sir. 
Q. You recall that? A. Yes, sir. 
Q. How much money--how much wine did you buy? A. A 
fifth. 
Q. Where did you buy it? A. He said we bought it way down 
the DGS store. 
Q. Where is that located? A. On Rhode Island Avenue. 
Q. You recall that, do you not? A. Yes, I remember going 
down and getting it. 
Q. Who went in and got the wine? A. O'Bryan. 
Q. Where did you go when he went to get the wine? A. Just 
waited for him. 
. Q. About what time of the morning was it, do you recall? 
A. No; it must have been sometime after 6 o'clock. 
Q. That was the only place that was open, was it? A. No, 
there was plenty open on Bladensburg Road at 6 o'clock. 
Q. There are? A. Yes. 
Q. Then after you bought the wine, where did you go? A. We 
went up to the park. 
Q. Who was upthere? A. Fred LaMar. 
Q. What type of wine did you have? What kind? A. Bond 
Sherry. 
Q. Did you and Fred LaMar and O'Bryan drink this wine ? 
A. I guess we did. 
Q. Well, now, you remember, don't you? A. Well, I remem- 
ber drinking; that is all I do remember. 
Q. And you drank out of a bottle? A. Yes, sir; I guess 
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we didn't have cups. 

Q. Was anybody else up there besides you, O'Bryan and Fred 
LaMar? A. No, sir. 

Q. How much did you drink? A. Well, I drank a half a pint 
of smoke that morning before I met them, and I don't know how much 
of the wine I drank. 

Q. You drank what? A. A half a pint of smoke. 

Q. Where did you get the half of pint of smoke? A. I had it 
stashed under the boiler room in my mother's house. 

Q. Down where? A. Under the boiler room of my mother's 
house. 


287 Q. And when did you get it from under the boiler room? 


A. That morning early. 

Q. What time? A. I don't remember; breaking daylight. 

Q. But you do remember going and getting it? A. Yes. 

Q. Did you see your mother? A. No. 

Q. How did you get inthe house? A. There is a boiler room 
under the house and it is open all the time. The janitor takes care of 
the fire. I used to sleep in there once in a while. 

Q. Now, when did you drink this half pint of smoke? When 
you were up in Barnard Hill Park? A. Stood right there in the boiler 
room and drank it. 

Q. Had you had anything to drink before that? A. Not that 
morning. 

Q. Where did you sleep the evening before that morning ? 

A. Over at the bridge. 

BY THE COURT: 

Q. Why didn't you go home to sleep? A. I don't go home when 
Iam drinking, sir. 

BY MR. FENNELL: 

Q. Then you had only a half of pint of smoke; is that correct? 

A. Yes. 

Q. Before you went and saw Fred? A. Yes, sir. 
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Q. Were you drunk at that time, after that half pint of smoke? 
A. Well, I was feeling good. I wasn't drunk. 

Q. But you remember everything that happened then, don't 
you? A. I remember drinking the wine, part of the wine, yes, sir. 

Q. How long did it take you to drink this wine? A. I don't 
know. 

You don't recall? A. No, sir. 
Do you recall when the wine was finished? A. No, sir. 
Do you recall finishing the wine? A. No, sir. 

Q. How long were you up on that Barnard Hill Park before you 
don't remember anything? A. As soon as we were drinking, I must 
have passed out because that's all I remember. 

Q. How many drinks did you have before you passed out? A. I 
don't remember. 

Q. But you had some drinks? A. Yes, sir. 

289 Q. And you drank it out of a bottle? A. Yes, sir. 

Q. Do you recall O'Bryan drinking with you? A. I recall him 
drinking, drinking wine with me. 

Q. And you recall Fred drinking with you? A. Yes. 

Q. And you remember talking to Fred? A. I remember talk- 
ing to all of them for that matter. 

Q. Pardon? A. I remember talking to the boys. 

Q. You remember talking to the boys? A. Yes. 

Q. Was there anything said about a Mt. Rainier pimp? A. I 
don't recall. 


Q. Ora police pimp? A. No, sir, I don't recall it. 


Q. And you don't recall any argument between you and Fred? 


A. No, sir, we didn't have any argument. 
Q. Do you recall any argument between you and O'Bryan? 
A. No, sir. 
Q. Between O'Bryan and Fred? A. No, sir. 
Q. Was it day light when you blacked out, soto speak? A. I 
think it was. 
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Q. Where were you when you passed out? A. I must have been 


in the park. 

Q. Pardon? A. I must have been in the park, the woods, or 
whatever you want to call it. 

Q. You were up in the park the last you remember; is that 
right? A. Well, I call it the woods, the park. 

Q. Well, the woods. When you passed out, were just you and 
O'Bryan and LaMar there? A. That is all I seen. 

Q. Nobody else had come, had there? A. Not that I know of. 

Q. Had O'Bryan gone out and gotten more wine? A. I don't 
know if he did. 

Q. You recall drinking until you passed out, don't you? 
A. Yes. 

Q. And you were drinking different stuff? A. I don't know if 
we was or not. 

Q. You didn't drink any bay rum up there, did you? A. No, 
sir. We drink that on Sundays. 

Q. Pardon? A. We drink that on Sundays when you can't get 
anything else. 

291 Q. Pardon? A. Sundays, when you can't get anything else. 

Q. Now, what was the next thing you remember, sir? A. I 
remember taking a ride; that is the next thing I remember. 

Q. Taking a ride? A. Yes, sir. 

Q. What were you in? A. I don't know what I was in. 

Q. Who was there? A. I don't know. 

Q. You saw Chief Schatz, didn't you? A. No, I don't recall 
seeing anybody. 

Q. You saw Officer Miller? A. No, I don't even know Officer 
Miller. 

Q. You can read and write, can't you? A. Yes, sir. 

Q. Do you recall signing the statement which is Government 
Exhibit No. 1? A. No, sir, I do not. 

Q. Did you when you became aware of where you were notice a 
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bruised hand? A. No, sir, I never did. 

Q. Did you ever complain or tell anybody about this bruised 
hand? A. No, sir, I never have. 

292 Q. Did you tell anybody that you had some bruises on your 
chest as a result of Fred LaMar's striking you? A. No, not that I 
recall. 

Q. Did you have some bruises on your chest? A. No, sir. 

Q. This Government Exhibit 1, is that your signature? A. It 
resembles it, sir. I don't remember signing that paper. 

Q. Whether you remember Signing it or not, is that your sig- 
nature? It is your handwriting? A. It resembles it. 

Q. How oldare you, sir? A. 38, sir. 

Q. And you have been reading and writing for at least 30 of 
those years, haven't you? A. Yes; I started school when I was eight, 
yes. 

Q. And your name has always been Virgil Lampe, hasn't it? 
A. Yes; it has always been Virgil Lampe. 

Q. And you can only say that that signature there resembles 
your signature; is that right? A. I don't remember writing any sig- 
nature on there. 

Q. Ididn't ask you whether you remember writing it or not. 

Is this your signature? A. It resembles it. 

MR. FENNELL: Will you mark this? 


(The document was marked Government 
Exhibit 1-A for Identification. ) 


BY MR. FENNELL: 
Q. I show you what has been marked Government Exhibit 1-A 


for Identification, which is a carbon copy of Government Exhibit 1, and 
I will show you the signature which appears on the third page of that, 
Exhibit 1-A. 

Is that your signature? A. It looks like my name. It looks 
like my name, but I don't remember putting it on there. 

Q. That is not the question, Mr. Lampe. 
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Is that your signature? A. It is not my signature if I didn't 
write it. 

BY THE COURT: 

Q. You know your own signature, don't you? A. No, I do not. 
I don't remember writing that signature. 

Q. That is not the question. You know your own signature, 
don't you? A. Well, I won't say I did. 

Q. You won't say you did? A. No, sir. 

MR. FENNELL: Will you mark this ? 


(A document was marked Government 
Exhibit 1-B for Identification. ) 


BY MR. FENNELL: 

Q. I will show you what has been marked Government Exhibit 
1-B for Identification, which is a carbon copy of Government Exhibit 1, 
and I will refer you to the signature that appears on there, Virgil Lampe. 

Is that your signature, sir? A. I wouldn't say it was my sig- 
nature. 

Q. Pardon? A. I wouldn't say it was my signature. 

Q. You would not? A. No, sir. 

Q. Well, I will ask you to look at the three signatures, Gov- 
ernment Exhibit 1, 1-A, and1-B. 


In your opinion did a different person write those signatures ? 


A. No, I would not say a different person might have wrote them. 
Q. You have seen the initials which appear on all these pages, 
have you not? A. Yes. 
Q. Were those initials put there by you? A. I don't know 
whether it was or not. 
Now, you know Charles Seay, don't you? A. Charles who? 
295 - Charles Seay? A. I don't know who Charles Seay is. 
Pardon? A. Charles Seay; no, sir. 
Q. You remember the taxicab driver that testified here? 
A. I don't know that man, sir. 
Q. Youdo not? A. No, sir. 
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Q. You heard him say-- A. I will swear on a stack of bibles 
that that man is a liar. 

Q. Ishe? A. Yes, sir. 

Q. Did you ever see him before? A. No, sir. 

Q. Never knew he was a taxi driver in Mt. Rainier? A, No, 
sir, never did. 

Q. How long have you lived in Mt. Rainier? A. I lived in 
Mt. Rainier about 20 years. 

Q. You know Flynn, don't you? A. The only one I know is 
Fletcher. 

Q. Do you know Officer Flynn? A. No, I don't. 

Q. Did you hear this Charles Seay say he had known you since 

296 about 19440r1945? A. I heard him say it but I don't remem- 

ber talking to that man in my life. 

Q. Have you ever seen him before? A. No. I say I have never 
seen that man before. He was a stranger to me when he came in here. 

Q. Do you recall talking to anybody at the taxi stand on July 
13, 1954? A. No, sir. 

Q. You were not in the dt's then, were you? A. No, sir. 

Q. Do you recall July 13, 1954? A. No, I don't even remem- 
ber the dates, none of the dates, when I am drunk. 

Q. Do you recall the taxi stand that Mr. Seay testified about? 
A. DoI what? 

Q. Do you recall the taxi stand that Mr. Seay testified about? 
A. Yeah, I know where he means. 

Q. You know where it is, don't you? A. Yes, at Mt. Rainier. 

Q. How far away is that from Barnard Hill Park? A. A mile, 
pretty near; about three quarters of a mile. 

297 Q. Were you up there on July 13th? A. Not that Iknow of. I 

would not say I was or I wasn't. 


Q. Did you tell anybody on July 13th that you were out to get 


Fred LaMar because he was a--well, that you were out to get Fred 
LaMar? A. No, sir. 
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Q. Did Fred LaMar ever run from you in Mt. Rainier? 
A. No, sir. 
@. Now, do you recall Doctor Orsinger? A. Yes, I have seen 
him; I have seen him here. 
Q. Pardon? A. I don't recall him in the hospital. 
Q. Pardon? A. I don't recall him in the hospital but he said 
he was. 
Q. You remember being discharged from the hospital, don't 
you? A. But he didn't discharge me. 
Who did? A. Some big tall black haired fellow. 
Was he a doctor? A. Yes, sir, he was supposed to be. 
Did he ask you any questions? A. No, sir. 
Didn't he ask you your name? A. He pulled the tape off 
and sent me to the cell block. 
Q. He didn't ask you your name? A. Not a question. 
Q. He didn't ask you where you were? A. No, Sir. 
Q. Then you don't know whether Dr. Orsinger treated you or 
not? A. That is right. 
Q. When was the first time you had the dt's? A. In my life? 
Q. Yes, sir. <A. I don't know the date. When I lived by my- 


self ina room. I can't remember the dates. 


Q. Approximately when was it? A. Well, I would say about 
'47 or '48. 
Q. How long did the dt's last the first time you had them? 


A. Quite a while, and my wife took me back then because I nearly 


jumped out the attic window. 

Q. You knew where you were; is that correct? A. No, I 
didn't know where I was. I was in the attic and going to jump out and 
tipped over the oil stove and everything. 

Q. Did you see anything that time? A. Yes, sir, they were 
coming to get me in the attic and I was going out the window. 

Q. Who came up to get you in the attic? A. I don't know. I 

299 just heard voices saying that. 
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Q. Did they take you somewhere? A. No; I don't know what 
happened. 
Q. You don't recall what happened? A. ‘No, I must have 
passed out later. I don't recall. 
Q. But you know where you were when you had the at's just a 


month before July 16th, don't you, sir? You remember that, don't you? 


A. I remember going and starting in then, that is all. 

Q. And you remember three different people being around, 
don't you? A. I remember the starting of it, yes, sir. 

Q. But you don't remember anything-- A. I wasn't as bad as 
I usually get. 

Q. But you don't remember anything about the 16th? A. No, 


MR. FENNELL: I have no further questions. 

BY THE COURT: 

Q. You don't remember talking to the officers? A. No, sir, 
Your Honor. 

Q. Do you know where they got the answers to the questions 
that they put on the paper? A. No, sir , I don't know where they got 
the answers, sir. 

THE COURT: All right. 

REDIRECT EXAMINATION 
30Q BY MR. ST ANGELO: 

Q. Mr. Lampe, do you recall Mr. Seay, the taxi driver who 
testified last Friday? A. No, sir, I don't recall him. 

Q. Did you ever see him before last Friday? A. No, sir, I 
never have. 

Q. Do you know what day of the week the 13th of July 1954 fell 
on? A. No. 

Q. Do you know what day of the week the 13th of July of last 
year occurred on? A. No, sir. 

Q. Mr. Lampe, I show you Government Exhibits No. 1, 1-A 
and 1-B, on which your signature appears at the bottom. 
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Do you ever recall signing these papers, Mr. Lampe? A. No, 
sir, I do not. 

Q. Do you ever recall telling Mr. Seay the taxi driver that you 
were out to get Fred LaMar? A. No, sir. 

Q. How long have you known Fred LaMar? A. Before I went 
in the service; close to 13 years, I guess. 

Q. He was a friend of yours? A. Yes, sir, I bought him many 
drinks and plenty to eat many times, 

301 MR. ST ANGELO: I have no further questions, Your Honor. 

BY THE COURT: 

Q. Did you take his pants off? A. No, sir. 

THE COURT: Step down. 

(Thereupon the witness was excused and retired from the witness 
stand. ) 

MR. ST ANGELO: The defendant rests his case, Your Honor. 

May we approach the bench? 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. LONG: Before we submit prayers, may I renew my mo- 
tion for a judgment of acquittal ? 

MR. ST ANGELO: To comply with the rules, I wish to renew 
my motion also. 

THE COURT: _I will deny the motions. 

What have you got to say about the defendant O' Bryan's motion? 

MR. FENNELL: Well, of course, it is a weak case. Our case 
is weak but we do have the statement of the deceased that Lampe and 
O'Bryan beat me. 

Later at the hospital he did say O' Bryan struck him once. I 
can't go beyond that. He was there. He did take two dollars and go 

302 buy more whisky, so he had some kind of knowledge of what 

was going on. By his mere presence he was aiding and assisting. I 


think there is enough to go to the jury on that. 
THE COURT: Well, I do not think they are going to 
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convict O' Bryan. 


MR. LONG: I hope not, Your Honor. 

THE COURT: Ido not see how I can direct a verdict. 

MR. LONG: I can understand your position, Your Honor. 
THE COURT: No. 3 of Lampe's instructions is denied. I will 


give my own charge on the hypothesis of innocence. 


No. 4 is denied. I will give my own. 

No. 1 and 2 are granted. 

No. 5 is granted. 

I will grant No. 6. 

I will grant|No. 7 but my own will be a little fuller. 

MR. ST ANGELO: Do you want to give yours? 

THE COURT: No, I will put yours in too. 

My instruction is a little stronger, I think, because I am in- 


structing them that delirium tremens is a form of insanity, and if 


the form of insanity known as delirium tremens produces such a con- 


dition of the mind as to cause the defendant to suffer from a mental 


disease or mental defect, it will relieve the defendant from criminal 
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Honor. 


responsibility for acts done while in such condition. 
MR. ST ANGELO: That will cover the Durham case, Your 


I have several on dt's. 

THE COURT: Do you want to withdraw yours ? 

MR. ST ANGELO: Yours is good enough. 

THE COURT: Withdrawn? 

MR. ST ANGELO: Yes. 

THE COURT: And this 9 will be withdrawn then? 

MR. ST ANGELO: That is another one on dt's; yes. 

THE COURT: I think the first paragraph in No. 10 I will grant 


as amended, striking out "as an idiot or a maniac" 


Now, you are withdrawing the second paragraph or do you want 
that given? 
MR. ST ANGELO: May I read that again, Your Honor. 
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THE COURT: Yes. 

MR. ST ANGELO: I would like to have that given. 

THE COURT: The doctor testified with reference to the effect 
of drinking, especially when persons abstain from taking food, so I do 
not know how I can instruct them as a matter of law. 

MR. ST ANGELO: Well, that is expert testimony. 

We will withdraw that. 

THE COURT: Are you going to withdraw No. 11 too? 

MR. ST ANGELO: May I read that again, Your Honor? 

THE COURT: Let me tell you what-- 

MR. ST ANGELO: I will withdraw it. 

THE COURT: Ihave this in mind: Long continued habits of in- 
termperance producing a mental condition of the mind amounting to 
insanity or which so weakened or imparied the mind of the defendant 
Lampe so as to cause a mental disease or mental defect relieves the 
defendant of responsibility under the law, and it is not necessary that 
this insanity shall have reached an incurable or permanent condition, 
and if the form of insanity known as delirium tremens produced such a 
condition of the mind as to cause the defendant to suffer from a mental 
disease or mental condition, it will relieve the defendant from criminal 
responsibility for acts done while in such condition. 

Then I will explain according to the Durham case mental defect 
and mental disease and give the instruction in the Durham case. 

So you withdraw No. 11? 

MR. ST ANGELO: Yes. 

I may have a few other instructions later on. 

THE COURT: O'Bryan's instructions are granted. 

MR. LONG: They are rather general, Your Honor, but I think 
they are all fair. 

305 THE COURT: All right. 


How long do you want to argue? 
MR. FENNELL: I think there are some more prayers, Your 


Honor. 
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MR. ST ANGELO: No. 
MR. FENNELL: Oh, you have withdrawn those. 
THE COURT: File these in the jacket, Mr. Clerk. 
How long do you want to argue? 
MR. FENNELL: Twenty minutes. 
THE COURT: How long do you want? 
MR, ST ANGELO: About 40 minutes. 
THE COURT: You cannot talk for 40 minutes. 
MR. ST ANGELO: Maybe I cannot, but I would like to have the 


MR. LONG: Twenty minutes will be plenty for me. 
THE COURT: All right. 


* * * 


Washington, D. C., Tuesday, January 11, 1955 
* ac * 
CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the defendants 
in this case, Virgil V. Lampe and Woodrow W. O'Bryan, are charged 
in an indictment containing one count, which alleges that on or about 
July 16, 1954, within the District of Columbia, Virgil V. Lampe and 
Woodrow W. O'Bryan, with malice aforethought, murdered Fred B. 
LaMar by means of striking and beating him with their hands and feet, 
and kicking him with their shod foot, of which striking, beating and 
kicking the said Fred B. LaMar, on or about July 18, 1954, did die. 
In other words, ladies and gentlemen of the jury, the defendants in 
this case are charged with murder in the second degree. 

This paper writing that I have just read is the indictment in the 
case, and the only purpose and object of the indictment is to inform the 
defendants of the accusation against them. It does not amount to evi- 


dence in any degree whatsoever and it is not to be considered by you as 


evidence. It is merely the charge or allegation placed by the Govern- 
ment against the defendants, each material part of which must be 
proved by the Government beyond a reasonable doubt. 
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These defendants are presumed to be innocent and that pre- 
sumption abides with them throughout the trial until such time as it 
is overcome by evidence establishing their guilt beyond a reasonable 
doubt . 

329 As you know, it is incumbent upon the Government to establish 
beyond a reasonable doubt each and every essential allegation of the 
indictment returned against the defendants in this case, and in this 
connection you are instructed that a reasonable doubt is a doubt for 
which you may assign a reason. It is a doubt based on reason. It is 
predicated on reason. It is founded on reason. It is something differ- 
ent from speculation or conjecture. It is such a doubt as would leave 
a juror's mind after a careful and candid investigation of all the facts 
and circumstances So undecided that he cannot say that he has an 
abiding conviction of the defendants' guilt, or such a doubt as in the 
graver and more important transactions of life would cause an ordinary 
and prudent person to hesitate and pause. 

Now, the law does not require that proof of a crime be made to 
a mathematical certainty or beyond all doubt whatsoever. At the same 
time it does not permit men to be convicted of crime on mere suspicion 
or possibility of guilt. All that is required is that the Government 
prove its case to a moral certainty, not to an absolute or mathematical 
certainty. To justify conviction, the evidence should be such that when 
you consider it carefully and apply to it your sound conscientious judg- 
ment as reasonable men and women, you can frankly say that you have 
no reasonable doubt of the guilt of the defendants. If it would fali short 
of convincing you to that extent, then the defendants should be given the 

330 benefit of the reasonable doubt and acquitted. 

A reasonable doubt, ladies and gentlemen of the jury, may 
arise not only from evidence produced but also from lack of evidence 
The law does not impose upon a defendant the duty of producing any 


evidence. The burden is upon the prosecution to prove the accused 


guilty beyond a reasonable doubt of every essential element of the 


crime charged. 
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The defendant in a criminal case has the right to rely upon the 
failure of the prosecution to prove its case beyond a reasonable doubt. 

In order to establish proof beyond a reasonable doubt, the evi- 
dence must be such that you would be willing to act upon it in the more 
important affairs of your own life, for you cannot convict on mere sus- 
picion, speculation, or conjecture. 

If, after an impartial comparison and consideration of all the 
evidence, you can candidly say that you are not satisfied that the de- 
fendants are guilty, then you have a reasonable doubt, and under 
those circumstances it would be your duty to return a verdict of not 
guilty. 

On the other hand, if, after such comparison and such consid- 
eration of all the evidence as you have heard it from the witness stand, 
you can truthfully say that you have an abiding conviction of the defend- 
ants’ guilt, such as you would be willing to act upon in the more 

331 weighty and important matters in your own affairs, then you 
have no reasonable doubt, and under those circumstances it would be 
your duty to return a verdict of guilty. 

If, upon the whole evidence in the case, there is any reasonable 
hypothesis or theory disclosed consistent with the innocence of the de- 
fendants, then you must find them not guilty. 

In other words, ladies and gentlemen of the jury, if you can 
reconcile the evidence as you have heard it from the witness stand with 
any reasonable theory consistent with the defendants' innocence, this, 
of course, should be done, and in that case your verdict should be not 


guilty. 


You are also instructed, ladies and gentlemen of the jury, that 


the verdict must represent the considered judgment of each juror. In 
order to return a verdict, it is necessary that each juror agree there- 
to. Your verdict must be unanimous. It is your duty as jurors to con- 
sult with one another, and to deliberate with a view to reaching an 
agreement if you can do so without doing violence to your own individual 
judgment. Each of you must decide the case for yourself, but do so 
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only after consideration of the evidence with your fellow jurors. 

In the course of your deliberations do not hesitate to change an 
opinion when convinced that it is erroneous, but do not surrender your 

332 honest convictions as to the weight or effect of evidence sclely 

because of the opinion of other jurors or for the purpose of solely re- 
turning a verdict. 

You are the sole judges of the facts, ladies and gentlemen of 
the jury , and in this respect the Court cannot be of any assistance to 
you whatsoever. It is for you to decide the weight you will give the 


evidence as you have heard it from the witness stand. and you should 


weigh carefully each fact and circumstance submitted to you for your 


consideration. 

You have the right to observe the manner of the testimony 
given by the witness on the stand, whether the witness indicated a dis- 
position to evade answers to questions, whether the witness was fuil 
and frank in his or her testimony, and if you believe that a witness has 
colored or distorted his or her testimony deliberately, or has evinced 
a disposition to evade truthful answers to questions propounded. you 
have the right to take that into consideration in determining what weight. 
if any, you will give to the testimony of such witness. 

In judging the evidence you must necessarily evaluate the testi- 
mony of individual witnesses. Only thus can you determine the truth 
and it is the truth that you must seek. Therefore, bring to this task 
your knowledge of human nature, your ability to judge men. their 
source of knowledge, their intelligence, their motives, their intentions, 
so that you may discern the real character behind the spoken word and 

333 measure their weight or truth and accuracy. 

In this connection, that is, in passing upon the credibility of 
the witnesses, which is your province to do, you may also consider 
whether the witness was contradicted on material facts, whether the 
witness had any interest in the outcome of the trial, whether the wit- 
ness impressed you as a truthtelling individual, whether the witness 


impressed you as a person having an accurate memory and recollection, 
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and you may also consider the probability or improbability of the tes- 
timony as told by a particular witness and its harmony or incongruity 
with other testimony in the case that you do find established beyond a 
reasonable doubt. 

You are also instructed, ladies and gentlemen of the jury, that 
if you believe from the evidence that any witness has intentionally tes- 
tified falsely concerning any material fact about which the witness 
could not have reasonably been mistaken, you are at liberty to disre- 
gard all the testimony of such witness or accept such part of his testi- 
mony as you deem worthy of belief. 

In considering the testimony, you must consider it and view it 
in the light of the presumption of innocence with which the law clothes 
a defendant, and as I have stated, it is a presumption that abides with 
him throughout the trial of the case until the evidence convinces each 
individual juror of his guilt beyond a reasonable doubt. 

334 There are two defendants in this case, ladies and gentlemen of 
the jury, and you are therefore instructed that if the defendants acted 
together with a mutual understanding and with a common purpose and 
intent and with concern with one another in the commission of this 
offense or were aiding, abetting and assisting each other in its com- 
mission, they each would be guilty upon a showing by the Government 
of proof of the crime beyond a reasonable doubt. 

LaMar is dead. There is no question about that. What caused 
his death? The question must be answered by you. 

There is no dispute but that the defendants and LaMar were all 
together at Barnard Hill Park on the night in question. 

The defendant O'Bryan denies that he caused the death of LaMar 
and merely states from his testimony on the stand that he pushed him 
aside. 

The defendant Lampe says he has no recollection of what hap- 
pened and asserts that at the time in question he was of unsound mind 


in that he was suffering from delirium tremens as a result of long- 


continued habits of intemperance and drinking of alcoholic beverages. 
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So that when you first go to your jury room, ladies and gentle- 
men of the jury, you will consider first the question of the sanity of 
the defendant Lampe, because if you come to a conclusion on that issue 

335 in this respect: That you are satisfied at the time the crime was 

committed or have a reasonable doubt about it that he was of unsound 
mind, that ends the case insofar as Lampe is concerned, and under 
those circumstances it would be your duty to return a verdict of not 
guilty by reason of insanity at the time of the alleged crime. 

There is no issue as to insanity now. The only issue is whether 
or not at the time the crime was committed, namely, July 16, 1954. 

We commence, of course, ladies and gentlemen of the jury. 
with this premise: That every person is presumed to be sane. That 
is a prima facie presumption, prima facie merely meaning at first 
blush, with no evidence to contradict it. It is not a conclusive presump- 
tion and therefore it may be rebutted, and when there is any evidence 
of insanity submitted, then the burden, of course, is upon the Govern- 
ment to prove a defendant to be of sound mind at the time the crime 
was committed. 

Insanity, ladies and gentlemen of the jury, is a legal term. It 
indicates, medically speaking, a condition of mind which renders the 


affected person unfit to enjoy liberty of action because of the unrelia - 


bility of his behavior and the accompanying danger to himself and 


others. It is a disease of the mind, and it may be said to be sucha 
derangement or breaking down of the mental faculties that the perscn 
336 has lost or lacks the power of reasoning correctly. 

Legally speaking, insanity according to the criminal law is a 
disease or a defect of the mind which renders one incapable of under - 
standing the nature and quality of his acts or knowing that it is wrong, 
or if he knows that it is wrong, of refraining from doing the wrongful 
act, and that under the recent declaration of the United States Court of 
Appeals for this circuit that an accused is not criminally responsible 
if his unlawful act was the product of a mental disease or mental defect. 


It must be, ladies and gentlemen of the jury, a mental disease 
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or defect of the faculties so far impairing the reason or will that this 
test of sanity cannot be met before one is relieved of his criminal act. 
In other words, the fatal actions must be traceable to a diseased men- 
tality. 

It has been the law for many, many years that a person cannot 
be legally punished for any act committed by him while insane, although 
such act would be criminal if done by a sane person. 

Voluntary intoxication does not excuse the commission of a 
crime. A person who being sane and responsible for his acts volun- 
tarily becomes intoxicated with or without a preconceived design to 
commit a crime and while intoxicated, though it is to such degree as 
to render him wholly oblivious to his acts or conduct, does any act 
which if done by a person capable of distinguishing between right ani 

337 wrong would be criminal, if not excused or justified in some 


way, is responsible for his act notwithstanding his mental condition at 


that time. Of course, when I refer to mental condition, I do not mean 


insanity. It matters not how gross or long-continued the drunkenness 
may have been, unless it has produced a state of insanity, as, for in- 
stance, delirium tremens. Now, ladies and gentlemen of the jury , 
the underlying principle of this rule is that a sane man who voluntarily 
puts himself in such a condition as to have no control over his will or 
actions must be held to intend the consequences springing therefrom 
and be held responsible for what he does in that condition. 

You may consider in passing upon the sanity of the defendant 
Lampe whether or not on July 16, 1954 that he was suffering from any 
mental disease or mental defect. 

The term "disease ,"" ladies and gentlemen of the jury, is used 
in the sense of a condition which is considered capable of either im- 
proving or deteriorating. The term "defect" is used in the sense of a 
condition which is not considered capable of either improving or deteri- 
orating and which may be either congenital or the result of injury or 
the residual effect of a physical or mental disease. 

You are therefore instructed that long-continued habits of 
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intemperance producing a mental condition of the mind amounting to 

insanity or which so weakened or impaired the mind of the defendant 
338 Lampe so as to cause a mental disease or mental defect relieves 

the defendant of responsibility under the law, and it is not necessary 

that this insanity shall have reached an incurable or a permanent con- 

dition, and if the form of insanity known as delirium tremens produced 

such a condition of the mind as to cause the defendant to suffer from 

a mental disease or mental defect, it will relieve the defendant from 

criminal responsibility for acts done while in that condition. 

You are therefore instructed that if you believe beyond a reason- 

able doubt that the defendant Lampe was not suffering from a disease 

or defective mental condition at the time he committed the criminal 

act charged, then you may proceed to the second phase of this case and 

determine what crime, if any, he is guilty of. 


This indictment, ladies and gentlemen of the jury, charges both 


defendants with a homicide. A homicide is the killing of a human being 


under any circumstances by the act, agency, or omission of another. 

At common law homicides are divided into two classes. One, 
murder and manslaughter, and two, excusable or justifiable homicide. 
Murder and manslaughter are culpable homicides , for a culpable 
homicide is the felonious killing of a human being, and when there is 
a felonious killing there is criminal responsibility. If the homicide 
should be justifiable or excusable there is no criminal responsibility. 

339 Whether a homicide is murder or manslaughter depends upon 
the intent, express or implied, of the slayer. 

To constitute murder, ladies and gentlemen of the jury, itis 
essential that the element of malice be present. Unless there is a kill- 
ing with malice there can be no murder in any degree. In the absence 
of any express or implied malice, the homicide, if unlawful , iS man- 
slaughter. 

In the District of Columbia, murder is divided into two degrees, 
first degree murder and second degree murder, and each degree is 


characterized by a particular element. For instance, the absence of 
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a premeditated design to take life characterizes second degree and 
distinguishes it from first degree. 

This malice that I speak of is an essential ingredient or element 
of murder. It shows a condition of mind which prompts one to commit 
or direct an act wilfully. It is not limited in its meaning to hatred, ill 
will, or malevolence but denotes a wicked and corrupt disregard for 
the lives and safety of others, a failure of social duty. In the eyes of 
the law malice is a state of mind which shows a heart fatally bent on 
mischief. 

Now, of course, a killing under the influence of passion induced 
by an insufficient provocation may be murder in the second degree or 
an accidental or an intentional killing constitutes murder in the second 

340 degree if the killing is accompanied by malice. In other words, 
malice is most essential for murder, and it may be either express or 
implied. But, of course, murder in the first degree requires the 
malice to be express, that is, a preconceived deliberate design to 
take life. 

In other words, express malice is present when one with a 


sedate and deliberate mind and formed design kills another. Express 


malice does not necessarily mean malice expressed in words. The 


distinguishing feature is deliberation or formed design to take life. 

The defendants are not charged with this type of murder. The 
defendants are not charged with murder in the first degree. Therefore, 
there is no duty upon the Government to show any preconceived or de- 
liberate design to take life. 

In second degree murder malice may be implied, and malice is 
said to be implied where there is no deliberate mind and formed design 
to take life but where the killing nevertheless, is done without justifica- 
tion, without excuse and without provocation, or without sufficient 
provocation, to reduce the crime to manslaughter. 

Where there is a killing with malice, an intentional killing with 
malice with no preconceived design to take life or no premeditation ani 
deliberation, the crime is murder in the second degree. In other words, 
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341 murder in the second degree is the unlawful killing of a human 
being by another with malice and with a purpose or intent to kill, pro- 
vided the purpose or intent was not accompanied by deliberation or pre- 
meditation. 

In other words, an intentional killing without premeditation or 
deliberation but with malice is murder in the second degree. 

Murder in the second degree is also the unlawful killing of a 
human being by another with malice, but without purpose or intent to 
kill, as when the act which imports danger to another is done so reck- 
lessly or wantonly as to manifest depravity of mind or disregard of 
human life, so that you may have murder in the second degree where 
there is malice and an intent to kill, provided there is no premedita- 
tion or deliberation, or you may have murder in the second degree 
where there is an unlawful killing with malice but is not intentionally 
done or in the commission of an unlawful act. 

Those are the two circumstances under which a person may be 
guilty of murder in the second degree. 

Now, if the homicide is neither murder in the first degree or 
murder in the second degree, ladies and gentlemen of the jury, andI 
merely cite what murder in the first degree is so that you understand 
the distinction between the two, because, as I have already stated, the 
defendants are not charged with murder in the first degree, but if the 

342 homicide is not murder and it is not justifiable or excusable, 


it is manslaughter. Now, that is a different and separate offense. 


It is not a degree of murder. 

It is an unlawful killing of a human being done without malice, 
express or implied, either in a sudden quarrel with an intent to kill or 
unintentionally while in the commission of an unlawful act. It may be 
where the homicidal act is done intentionally under the influence of 
passion, provoked or occasioned by adequate provocation, which in 
tenderness for the frailty of human nature, the law considers sufficient 
to paliate the offense, or it may be where the homicidal act resulted 


from the commission of certain unlawful acts not accompanied with 
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intention to take life. The absence of malice distinguishes manslaught- 
er from second degree murder, for in second degree murder there 
must be malice. In manslaughter there is no malice. 

So that bearing in mind that murder in the second degree con- 
sists of the killing of a human being by another with malice aforethought 
but with no premeditation or deliberation, in order to find the defendants 
guilty of murder in the second degree, you must find from the evidence 
beyond a reasonable doubt, one, that the act of these defendants was 
the proximate or direct cause of the death of the deceased LaMar, and 
two, that the act of the defendants in so doing was induced by the influ- 

343 ence of passion without a sufficient provocation, or accidental 
or unintentional, with malice aforethought. 

If you find from the evidence, ladies and gentlemen of the jury, 
that those elements have not been established by the Government beyond 
a reasonable doubt, of course, you cannot convict the defendants of 
murder in the second degree. So that after you have determined as to 
the sanity of Lampe, you will pass, as I say, to the consideration of 
the elements of the crime of murder inthe second degree as to both de- 
fendants, the defendant O'Bryan having raised no issue as to his sanity. 

If the act of killing, ladies and gentlemen of the jury, is inten- 
tional and is committed under the influence of passion or in the heat of 
blood, produced by an adequate or reasonable provocation, and before 
a reasonable time had elapsed for the blood to cool and reason to re- 
sume its habitual control, and is not the result of wickedness of heart or 
cruelty or recklessness of disposition, then the law regards the offense 
as of a less heinous character than murder, and gives it the designation 
of manslaughter. 

This charge is a prosecution under the laws of the District of 
Columbia, title 22, section 2403, of the District of Columbia Code, 
which makes it an offense to take the life of a human being with malice. 


344 In considering the evidence in this case, ladies and gentlemen 


of the jury, you may consider the statements signed by both defendants 
that were introduced in the case, and what they said in their statements 
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is chargeable only to them; in other words, you could not consider a 
statement made, a signed statement made by Lampe against O' Bryan, 
or the signed statement made by O' Bryan against Lampe. 

Before you consider the statements » you must be satisfied that 
it was a voluntary statement, willingly given, because if it was not a 
voluntary statement it has no legal efficacy. In other words, were 
there any threats, any harm, any promises, any inducements, or any - 
thing done by the police officers when they obtained the statements 
which compelled the defendants to give a statement. 

Of course, you may also consider in reference to Lampe's 
statement, what his condition was at that time, at the time the state- 
ment was taken, because if you are satisfied that he was suffering from 
delirium tremens or have a reasonable doubt about it at the time the 


statement was given, you should disregard the statement. If you be- 


lieve that he knew what he was doing at the time the statement was given 
and you believe it was a voluntary statement, you may consider it along 
with the other evidence in the case. Of course, there has been no ques- 
tion raised as to O'Bryan's statement and you may consider that along 
with other evidence in the case. 

345 In other words, if you believe that the defendants gave the state- 
ments willingly and voluntarily, without any harm to them or threats or 
duress or promises or any statements of any character, but that their 
statements were voluntary statements, then you may consider them. 

If you find that the defendant Lampe was suffering a mental dis- 
order at the time of the making of this statement, then. of course, it 
would not be a voluntary statement, and then you must reject it, or if 
you have a reasonable doubt about it you must give the benefit of the 
doubt to the defendant and reject it. 

If you believe and believe beyond a reasonable doubt, ladies and 
gentlemen of the jury, that on or about July 16, 1954, within the Dis- 
trict of Columbia, that the defendants Virgil V. Lampe and Woodrow 
W. O'Bryan with malice and with a purpose of intent to kill but without 
premeditation and deliberation did kill the deceased Fred B. LaMar, 
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either by striking him or by beating him with their hands or their 
feet or kicking him, because it is immaterial which way, it would be 
your duty under the law to return a verdict of guilty as indicted. 

If you believe and believe beyond a reasonable doubt that on 
July 16, 1954, within the District of Columbia, that the defendants 
Virgil V. Lampe and Woodrow W. O'Bryan with malice but without pur- 
pose or intent to kill, that is, that they acted in a reckless and wanton 

346 disregard of the rights of others and killed the deceased Fred 
B. LaMar, it would be your duty under the law to return a verdict of 
guilty as indicted. 

If you do not believe that or have a reasonable doubt about it, then 
you must return a verdict of not guilty. 

I have referred to the lesser charge of manslaughter previously 
as a killing of a human being without malice aforethought. You are 
therefore instructed that to find the defendants guilty of manslaughter, 
the evidence must establish beyond a reasonable doubt that the acts of 
the defendants were the proximate or direct cause of the death of the 
deceased and that the killing was committed by the defendants in a sud- 
den heat of passion but without adequate and sufficient provocation. If 
the Government fails to establish these elements beyond a reasonable 
doubt, it would be your duty under the law to acquit the defendants of 
the crime of manslaughter. 


Delirium tremens, ladies and gentlemen of the jury, isa violent 


delirium induced by the excessive and prolonged use of intoxicating 
liquors. A person suffering under or afflicted with delirium tremens 
for that time being is insane. 

You must distinguish, ladies and gentlemen of the jury, between 
intoxication on the one hand and a diseased mind on the other, because 
it is not sufficient to relieve a person of criminal responsibility merely 

347 because he was drunk. The alcohol must have affected his 
mind to the extent that he either had a mental disease ora mental defect 
at the time of the crime. That will excuse him. Intoxication alone will 
not. 
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As I have told you, the burden, of course, is upon the prosecu- 
tion, and therefore you are instructed that it is not sufficient to estab- 
lish a probability, though a strong one arises from the doctrine of 
chance that the fact charged is more likely to be true than the contrary, 
but the evidence must establish the fact, as I say, beyond a reasonable 
doubt. 

Insofar as Lampe is concerned, ladies and gentlemen of the 
jury, you are instructed that if you believe beyond a reasonable doubt 
that Lampe was not suffering from a diseased or a defective mental 
Condition at the time he committed the criminal act charged, provided, 
of course, that the Government has proved beyond a reasonable doubt 
all the other essential elements of the crime, you may find him guilty 
as indicted. If you believe he was suffering from a diseased or defec- 
tive mental condition when the act was committed and believe beyond 
a reasonable doubt that the act was not the product of such mental ab- 
normality and that the Government has proved the other essential eje- 
ments of the crime beyond a reasonable doubt, then you may find him 
guilty as indicted, 

Of course, if you believe that the elements of murder in the 
second degree are missing but that the elements of manslaughter were 


348 present, you may find him guilty of manslaughter, all depending 


on how much weight you give the evidence. 

If you believe that he was suffering from a diseased or defective 
mental condition and that the act was the product of such abnormality , 
you must find the accused not guilty, that is, Lampe, by reason of in- 
Sanity at the time of the commission of the crime. 

Your task will not be completed upon a finding, if you do so find, 
that the defendant Lampe suffered from a mental disease or defect. 
The job is not finished there for he would still be responsible for his 
unlawful act if there was no causal connection between such abnormality 
and the act. 

These questions must be determined by you from the facts which 
you find to be fairly deducible from the testimony and the evidence in 
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this case. So while this may sound very complicated, ladies and gen- 
tlemen of the jury, it really is not. The issue is very clear. 

Both men in this case are charged with murder in the second 
degree. 

Now, I have explained to you what murder in the second degree 
is, and you may convict them both of murder in the second degree or 
you may acquit them both of murder in the second degree, or you can 
convict one of murder in the second degree and acquit one of murder 

349 in the second degree, depending on the weight that you will give 
the evidence; or you may convict them both of manslaughter or acquit 
them, or you can convict one of manslaughter and acquit the other, all 
depending , as I have said, upon the evidence as you have heard it and 
how much weight you will place on the evidence. 

Briefly, you must first consider the quest ion of the sanity or 
the insanity of the defendant Lampe. If you decide he was of unsound 
mind, as I have explained that term to you, at the time the act was 
committed then he is relieved of criminal responsibility and your ver- 
dict must be a verdict of not guilty by reason of insanity at the time the 
crime was committed. 

If you believe beyond a reasonable doubt that he was of sound 
mind at the time the crime was committed, you shall pass to a consid- 
eration of the elements of the charge of second degree murder, and if 
you find that they were guilty of second degree murder beyond a reason- 
able doubt, as I have explained that to you, of course, then, you must 
convict them both. 

I do not mean to reiterate it, but you can find them both guilty 
of second degree murder, or you can find them both guilty of man- 
slaughter, or you can find them both not guilty of anything, or you can 
find one guilty of second degree murder and the other not guilty or you 
can find one guilty of manslaughter and the other not guilty, as I have 
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evidence. Of course, if you have a reasonable doubt about it, as I have 
explained that to you, then, you must resolve that doubt in favor of the 
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defendants and acquit them. 

This is a serious case, ladies and gentlemen of the jury, both 
from the standpoint of the defendants and from the standpoint of the 
Government. You should weight the evidence very carefully, sift it, 
analyze it, and separate the evidence that you believe from the evidence 
that you disbelieve, and then apply to it the good, sound, commonsense 
you would in the everyday affairs of your own life. 

In reference to O'Bryan, if you believe that he participated, as 
I said, with Lampe in what was done and they acted with a common 
purpose and intent, or he aided and abetted him, of course, he is 
equally guilty. On the other hand, if you believe that he merely pushed 
LaMar because LaMar was dangling around in a drunken condition, 
then, of course, he would not be guilty and you would have to acquit 
him. 

As I told you, ladies and gentlemen of the jury, your verdict 
must be unanimous. 

When you reach your jury room, select a foreman, and when 
you reach your verdict, please notify the marshal. 

Is there anything else, gentlemen? 

351 MR. FENNELL: No, Your Honor. 
MR. ST ANGELO: May we approach the Bench? 


(Thereupon counsel approached the Bench and the following 


occurred:) 

MR. ST ANGELO: You have stated in your instructions when- 
ever there is some evidence of insanity introduced in the trial the 
Government must prove the defendant sane. I don't think you said be- 
yond a reasonable doubt at that time. 

MR. FENNELL: Oh, I think the Court did. 

MR. ST ANGELO: Not at the end of that statement. 

THE COURT: Well, I will tell them that as I have not any in- 
dependent recollection of it. 

MR. ST ANGELO: I made a notation of it at the time, Your 


Honor. 
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THE COURT: Very well. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 

THE COURT: Counsel has called my attention to the fact that 
when I was instructing you, ladies and gentlemen of the jury, I told you 
where there was evidence of insanity, the Government must, of course, 
prove the defendant sane. It follows from that they must prove it be- 
yond a reasonable doubt. The burden is upon the Government always 
to prove all essential allegations of the crime. 

Take the case, ladies and gentlemen of the jury. 

* * * * 

352 THE DEPUTY CLERK: Members of the jury, your foreman 
says you find the defendant Virgil V. Lampe guilty as charged and 
you find the defendant Woodrow W. O'Bryan not guilty, and that is 
your verdict, so say you each and all? 


THE JURY: It is. 
* * 


[ Filed January 11, 1955] 
DEFENDANT'S REQUEST FOR INSTRUCTION 
No. 10 


You are instructed that Delirium Tremens is a violent delirium 


induced by the excessive and prolonged use of Intoxicating liquors. A 
person suffering under or afflicted with Delirium Tremens for the time 
being may be absolutely insane as-an idiot-er-a maniac. 

Parish vs. State 36 So. 1012. 

An attack of the Delirium Tremens may sometimes follow a 
single excessive indulgence. The authority Issac Ray, in his Treatise 
on Medical Jurisprudence says that though it most commonly occurs in 
habitual drinkers after a few days of total abstinence, it may be the 
immediate effect of an excess or a series of excesses in those who 
are not habitually intemperate as well as in those who are. 
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Knickerbocker Life Insurance Co. vs. Foley 
105 US 350 26 L Ed. 1055 
[1st par. granted as amended; 2nd par. withdrawn. | 


-oeor— eee 


[ Filed January 12, 1955] 
May the jurors have exhibits 1 and 2. 


= 


[ Filed October 27, 1955] 
ORDER 

Comes now the United States by its attorney, the United States 
Attorney, and pursuant to Rule 75 (h), F.R.C.P. » requests the trial 
court to certify the testimony of Chief Schatz, given at the coroner's 
inquest, to the United States Court of Appeals. It further appearing, 
after argument by counsel that the trial court has no independent recol- 
lection as to whether or not it read the testimony, but in the state of 
the present record there is a presumption that such testimony was 
read by the court during the pre-evidence determination. 

It is this 27 day of October, 1955, 

ORDERED that the motion be, and it hereby is, granted; and 
that the clerk of this Court shall certify, and transmit to the United 
States Court of Appeals for the District of Columbia Circuit at the ex- 
pense of the United States a supplemental record on appeal as follows: 

1. Testimony of Chief Schatz before the coroner's inquest 
pages 15 through 20. (Transcript of the stenotype report of proceedings 
had and testimony taken before Dr. A. McGruder MacDonald the coro- 
ner in and for the District of Columbia, July 23, 1954). 


/s/ Edward M. Curran 
JUDGE 


[ Certificate of Service] 
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[ Filed February 27, 1956] 
[ Denied, Curran, J., 2/24/56; O.K. JC] 
No 12,551 (No. 899-54) February 22, 1956 
Honorable Judge Edward Curran. 

Iam writing to you about my case. I was convicted of second 
degree murder in Jan. 11, 1954. Caused by a drunken brawl. And 
you offered me a chance to plea to manslaughter a couple times. And 
I didn't. So I took it to the court of appeals and I was turn down for a 
new trial. So I have no one to turn to but you your Honor. Solam 
writing some of my life so you will know more about me. I have been 
on my own ever since I was ten, when my father and mother parted. 
Then I went to work for Mr. Campbell for my board and clothes. He 
drank alot and played the stock markets. He lost about everything he 
had, so he hung himself in the barn. So I worked for different farmers 
that drank alot. So I got so I liked the whiskey pretty well myself. 


Some of them made home brew. And after hard day's work, we would 


go down to the spring and have a few bottles. I left the farm when I was 
sixteen, and went to New Jersey at edge water right across from New 
York. Then I got a job with the Chicago bridge & iron work company 
building oil tanks. I stayed there for while, then went to Alex Virginia 
and worked as labor. From there I went to Mt Rainier and worked as 
carpenter's helper, And when the depression came along I went in the 
CCC at beltsville Md for three years. When I left there I went to work 
for my step Father for a while as carpenters helper. From there I 

went to work for Robert E. Funkhouser realstate man in Mt Rainier 

as jack of all trade's repairing houses and apartments for about seven years 
till I was called for service in uncle sams armie. But instead I joined 
the Coast Guards. I send out on the North atlantic patrol on the U.S.S. 
Mennamsha for weather and submarine patrol. While on duty I had my 
right hand smashed with a steel hatch that wasn't hooked back. When 

we came back in port after sixty five days I was transfered to shore 
patrol in Boston, There I was send to the hospital for a while. Then 

I was put on the docks to guard the ships while being loaded with T.N.T. 


173 
and bombs for over sea's. While in service I started to having pains 
in my stomack and around my heart. So They send me to the hospital 
for about three months and then they discharged unfit for service. I 
stayed around Boston and worked for a while. Then I came back to Mt. 
Rainier and went to painting for different contractor's in 1945. AndI 
married a girl from Lees Burg Virginia. One day when I was coming 
from work, I droped on the street. And they rushed me to the hospital 
bleeding to death. And they didn't expect me to live, so they called all 
my people to the hospital. For the ulcers eat a hole in the wall in my - 
Sstomack. And I have been taking medicine ever since 1943. When I 
came out of the hospital I went into the union painters. I lost my left 
hand while in the union. And most of fellows didn't like it because I got 
the same pay as they did. SoI was layed off. And about ever place I 
went I was turn down for work. So I lost the house I was buying from 
Funkhouser. And shortly after that my wife left me and took the 
children and moved about block from me. So I got tired of looking for 
work and getting turn down ever where I went. SoI got to dranking 
heavy, and staying drunk three four week at a time. So I wine up in jail 
for something that I don't remember that happen. And now I live on 
soup and powered milk that I buy at the canteen mostly. On account of 
my stomack is giving me fits So I sure would appreciate it if you could 
cut my time. I thank you. I remaine the same. 


/s/ Virgil V. Lampe - No. 16619 - Box 25 
Lorton, Virginia 


| Filed June 19, 1956] 
[ Denied - not taken in good faith. Curran, J., 6/29/ 56] 


AFFIDAVIT IN SUFPORT OF APPLICATION FOR 
LEAVE TO PROCEED ON APPEAL IN FORMA PAUPERIS, 
[ denial, of mot. to vac. sen., Filed 6/12/56] 


County of Fairfax 


Ne 
Commonwealth of Virginia) an 


I, Virgil V. Lampe, being first duly sworn according to law on oath de- 
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pose and say that I am the person named as defendant in the above- 
entitled action and the applicant and affiant in the instant application 
and affidavit; and in support of my application for leave to proceed on 
appeal with said cause without being required to prepay fees and costs, 
state as follows: 
(1) That Iam a citizen of the United States. 
(2) That because of my poverty Iam unable to pay the costs of said 
action or able to retain counsel to represent me in said cause. 
(3) That I am unable to give security for the same. 
(4) That I believe that I am entitled to the redress I seek in said action. 
(5) That this affidavit and application is filed pursuant to the rights 
conferred upon me by the provisions of 28 USC 1915, and as con- 
contemplated by the statute and expressed by the United States 
Supreme Court in Adkins vs E. I. DuPont de Nemours & Co., 335 
US 331. 


/s/ Virgil V. Lampe, Defendant 
Box 25, Lorton, Virginia 


[ Jurat] 


[ Filed May 23, 1956] 
[ Denied, Curran, J., 6/8/56] 


MOTION TO VACATE JUDGMENT , SET ASIDE SENTENCE, 
DISCHARGE DEFENDANT FROM CUSTODY, OR IN THE 
ALTERNATIVE GRANT A NEW TRIAL 


Jurisdiction of this Court is invoked pursuant to the provisions 
of Title 28, Section 2255, United States Code, which reads in pertinent 
part as follows: 

"A prisoner in custody under sentence of a court established by 

Act of Congress claiming the right to be released upon the 

ground that the sentence was imposed in violation of the Consti- 

tution or laws of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sentence was 


in excess of the maximum authorized by law, or is otherwise 


175 
subject to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 
A motion for such relief may be made at any time. 
Unless the motion and the files and records of the case conclu- 
sively show that the prisoner is entitled to no relief, the court 
shall cause notice thereof to be served upon the United States 
attorney, grant a prompt hearing thereon, determine the issues 
and make findings of fact and conclusions of law with respect 
thereto. 
If the court finds that the judgment was rendered without juris- 
diction, or that the sentence imposed was not authorized by law 
or otherwise open to collateral attack, the court shall vacate and 
set aside and shall discharge the defendant (prisoner) or resen- 
tence him or grant a new trial or correct the sentence as may 
appear appropriate. 
This case may be summarized as follows: On Aug. 23, 1954, 


a true bill was filed in this Court (G. J. No. 843/54) charging the de- 
fendants, Virgil V. Lampe and Woodrow W. O' Bryan, with second- 
degree murder (22 D, C. Code 2403) of Fred B. Lamar, who died on 

or about July 18, 1954; on Aug. 26, 1954, the defendant Virgil V. Lampe, 
appearing in proper person and by his attorney, being arraigned in open 


court upon the indictment entered a plea of not guilty thereto and was 
remanded to the District Jail; on Jan. 11, 1955, following the trial, the 
jury returned a verdict that the defendant, Virgil V. Lampe was guilty 
as charged and that the defendant Woodrow W. O' Bryan was not guilty, 
thereupon the case as to Defendant Lampe was referred to the probation 
officer of the court and Defendant O' Bryan was released from further 
custody in the case; on Jan, 21, 1955, Defendant Lampe was sentenced 
to imprisonment for 8 to 24 years by Judge Edward M. Curran following 
the denial of a motion for a new trial, whereupon the defendant filed a 
notice of appeal; on Jan. 19, 1956, the judgment was affirmed by the 
United States Court of Appeals for the District of Columbia Circuit. 
And the defendant, Virgil V. Lampe, now moves the Court to 
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vacate the judgment, set aside the sentence imposed upon him on Jan. 
21, 1955, and discharge him from custody; or in the alternative grant him 
a new trial, to cause notice hereof to he served upon the United States 
Attorney for the District of Columbia, grant a prompt hearing, deter - 
mine the issues and make findings of fact and conclusions of law with 
respect thereto. And as grounds therefor the defendant submits the 
following: 

(1) Defendant contends that the sentence was imposed in viola- 
tion of the guarantees secured to him by the Constitution of the United 
States and in violation of the laws of the United States; that the Court 
was without jurisdiction to impose such sentence; that the sentence is 
otherwise open to collateral attack and is thereby null and void. 

(2) Defendant contends further that there has been such a denial 
and/or infringement of his constitutional rights as to render the judg- 
ment vulnerable to collateral attack, and such sentence is thereby null 
and void. 

(3) Defendant contends that there are substantial questions of 
law involved and that this motion and the files and records of the case 
cannot conclusively show that the defendant is entitled to no relief, but 
on the contrary conclusively do show that the defendant is entitled to 
ask this Court, pursuant to the provisions of Title 28, Section 2255, 
United States Code, to cause notice hereof to be servedupon the United 
States Attorney for the District of Columbia, to grant a prompt hearing 
thereon, to determine the issues and make findings of fact and conclu- 
Sions of law with respect thereto. 

Amendment V--Constitution of the United States: 

"No person shall be held to answer for a capital or otherwise 

infamous crime unless on a presentment or indictment of a 

Grand Jury, except in cases arising in the land or naval forces, 

or in the Militia, when in actual service in time of War or pub- 

lic danger; nor shall any person be subject for the same offence 


to be twice put in jeopardy of life or limb; nor shall be compelled 


in any criminal case to be a witness against himself, nor be 
ee ee eee Or De 
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deprived of life, liberty, or property, without due process of 
eee BE Property, Without due process of 


law; nor shall private property be taken for public use, without 

just compensation." 

Obviously, the defendant was compelled to be a witness against 
himself in the instant case: The record reveals that the defendant has 
a long history of insanity by reason of delirium tremens; Veterans Ad- 
ministration records. “The record of the instant case reveals that after 
a prolonged drinking spree that had continued for a week or more that 
on the morning of July 16, 1954, the defendant drank a half-pint of de- 
natured alcohol and thereafter throughout the day and evening drank 
wine and other intoxicants. The crime is alleged to have been com- 
mitted July 16, 1954. Defendant, after being found asleep in a drunken 
condition in Barnard Hill Park, in the District of Columbia, at about 
4:10 a.m., July 17, 1954, was brought to No. 12 precinct at about 
4:15 a.m., on July 17, 1954. At the time he was intoxicated and a 
statement was not taken from him concerning the beating (J.A. 42). 

He was thereafter sent to the District of Columbia Jail, and he was 
subsequently transferred to the jail hospital. The record shows that 
defendant was discharged from the hospital at about 10 a.m. , on July 
19, 1954, whereupon he was interrogated by Officer Schwab concerning 
the death of the deceased. (J.A. 50). 

By MR. FENNELL: (J.A. 51) 

Q. I will show you what has been marked for identification as 
Government Exhibit No. 1, and I will ask you to refer to-- 
first of all, can you identify that ? 

Yes. 

What is it? 

This is the original statement taken from Virgil Vincent 
Lampe, typed by Private Albert Sandburg in the presence 
of Detective Flynn of No. 12 precinct, and taken by myself, 
each page initialed with our initials, and signed at the end, 
and also signed by Virgil Lampe after he had read the 


statement. 


178 

The defendant contends that he was in such a state of delirium 
tremens on July 16, 17, 18, 19, and many days thereafter, as to have 
lost control of the free exercise of his will power and to suffer insane 
delusions. That the preparation of such a statement by the police 
while the defendant was under these conditions for the defendant to sign 
and to be used in evidence, violated the provisions of the Fifth Amend- 
ment to the Constitution of the United States: *** nor shall be com- 
pelled in any criminal case to be a witness against himself, *** and 
that thereby that such evidence adduced was illegally obtained and ad- 
duced, and should have been suppressed. Moreover, that since the 
evidence was illegal, the trial was illegal, and the trial being illegal 
the sentence was and is null and void, the Court having been without 
jurisdiction to impsoe such sentence. The trial judge should not have 
admitted such evidence since the conditions under which it was obtained 
violated the constitutional guarantees of the defendant, thus denying the 
defendant a fair and impartial trial and due process of law. Defendant 
arguendo is that his conviction rested upon the erroneous admission of 
evidence obtained illegally. The policy of the law is an abundant ten- 
derness for the rights secured to the accused by our Constitution in 
criminal cases. Lewis vs U.S. , 148 U.S, 374. 

Amendment VI--Constitution of the United States: 

In all criminal prosecutions, the accused shall enjoy the right 


to a speedy and public trial, by an impartial jury of the State 
———— EB an impartial jury of the State 


and district wherein the crime shall have been committed, 

which district shall have been previously ascertained by law, 

and to be informed of the nature and cause of the accusation; to 

be confronted with the witnesses against him; to have compulsory 

process for obtaining witnesses in his favor, and to have the 

Assistance of Counsel for his defence, 

The defendant's guarantees under the Sixth Amendment were 
violated and/or infringed to such an extent as to deprive him of a fair 
trial by an impartial jury by the failure and inability of the trial judge 
to convey a clear understanding that evidence admissible as to one 
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defendant was inadmissible as to the other defendant, resulting in the 
jury being prejudiced thereby. At times the court attempted to the 


jury that these statements were not to be considered against appellant. 


At other times no such admonition was mentioned. In either event , 
however, since only two defendants were involved, it was impossible 
for the jury to consider such evidence as to the one defendant without 
applying it to the other. The failure and futility of trying to keep the 
evidence so separated was illustrated when the written statement of one 
defendant was introduced. Major portions of it were devoted to stating 
that the other defendant had committed the crime and yetno attempt was 
made to delete these portions from what was read to the jury. The in- 
struction to apply the statement only to one defendant was vain and in- 
effectual. 
The COURT: Now, ladies and gentlemen, these two statements 
that have been read to you, one by Lampe and one by O'Bryan, 
are admissible in evidence only against themselves. In other 
words, anything that was said by O' Bryan in the statement 
against Lampe is not evidence in this case and is not to be con- 
sidered by you against Lampe and is binding only on O'Bryan, 
and any statement made by Lampe is only binding against Lampe 
and not binding against O' Bryan and would not be admissible in 
evidence against him. (J.A. 65) 
Charge of the COURT to the Jury: In considering the evidence 
in this case, ladies and gentlemen of the jury, you may consider 
the statements signed by both defendants that were introduced 
in the case, and what they said in their statements is chargeable 
only to them; in other words, you could not consider a statement 
made, a signed statement made by Lampe against O'Bryan, or 
the signed statement made by O' Bryan against Lampe. (J.A. 
101). 
It is doubtful that it was possible for the jury to limit its con- 
siderations of the damaging effect of such statements merely to the 
one defendant against whom they were admitted. The Court's 
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instructions and charge to the jury with respect to the statements were 
so thoroughly confusing as to deprive the defendant of a fair trial be- 
fore an impartial jury. It is doubtful if any jury could perform the 
herculean task of avoiding prejudice against the defendant under these 
c onditions. 

WHEREFORE, the defendant moves the Court: 

1. To vacate the judgment, to set aside the sentence imposed 
upon him, to discharge him from custody; or in the alternative: 

2. To cause notice of this motion to be served upon the United 
States Attorney for |the District of Columbia,to grant a prompt hearing 
upon this motion, to determine the issues and make findings of fact 
and conclusions of law with respect thereto. 

3. And for such other and further relief as to the Court the 
nature of this motion may seem to require. 

/s/ Virgil V. Lampe, Defendant 


[ Certificate of Service - Jurat] 


[ Filed June 4, 1956] 


OPPOSITION TO MOTION TO VACATE JUDGMENT, SET 

ASIDE SENTENCE, DISCHARGE THE DEFENDANT FROM 

CUSTODY, OR IN THE ALTERNATIVE, GRANT A NEW 
TRIAL 


Comes now Oliver Gasch, United States Attorney in and for 
the District of Columbia and, in opposition to the motion of the defend- 
ant to vacate judgment , represents unto the Court the following: 

1. And indictment was returned on August 23, 1954, charging 
the defendant and another with second degree murder, a copy of said 
indictment being served on the defendant the following day. On August 
26th, the defendant was arraigned and entered a plea of not guilty. 

The following day D.A. St. Angelo, Esq. , was appointed to represent 
the defendant. On September 30, the defendant was allowed to proceed 
in forma pauperis. A motion for mental examination of the defendant 
and affidavit in support thereof was filed on October 1, and granted on 
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October 4. On November 16, a report of Dr. Gerhardt Gordon, advis- 
ing the Court that the defendant was of sound mind was filed, and on 
December 1, a report of Dr. Amino Peretti was filed with the same 
conclusion. On January 6, 1955, the jury was sworn with two alternate 
jurors selected and seated. Mr. St. Angelo was present with the de- 
fendant. The trial continued on the tenth and eleventh when the alternate 
jurors were discharged, the jury took the case, the Court ordered food 


for the jury, and the jury returned a verdict of guilty as charged as to 


Lampe and not guilty as to his co-defendant. The jury was polled at 
the request of Mr. St. Angelo who was present with the defendant at all 
stages after his appointment. On January 12, 1955, a motion for a new 
trial was filed. This motion was argued by Mr. St. Angelo on January 
21 and denied, whereupon the defendant was sentenced to be imprisoned 
for a term of from eight to twenty-four years. A Notice of Appeal was 
filed and on February 6, 1956, the United States Court of Appeals for 
the District of Columbia Circuit affirmed the judgment of the Court. 
The instant motion was filed pro se on May 23, 1956. 

2. The points raised on appeal were principally erroneous re- 
ceipt in evidence of three statements of the deceased made to the police 
and the fact that the jury was not adequately instructed that the confes- 
sion of co-defendant was not binding on Lampe. 

3. In his instant motion the defendant bases his claim for relief 
on "substantial question of law" that include: being compelled to be a 
witness against himself by virtue of his statement to the police while 
allegedly having delirium tremens, i.e., illegally obtained evidence 
and the alleged erroneous instruction of the Court as to the statemert 
by his co-defendant. 

4. These allegations involve errors of law or fact and should 
have been properly raised by a timely appeal. The scope of 28 U.S.C. 
§ 2255 is very narrow. 

"Prisoners adjudged guilty of a crime should understand that 

28 U.S.C.A. § 2255 does not give them the right to try over 

again the cases in which they have been adjudged guilty. 
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Questions as to the sufficiency of the evidence or involving er- 
rors either of law or fact must be raised by timely appeal from 
the sentence if the petitioner wishes to raise them. Only where 
the sentence is void or otherwise subject to collateral attack 
may the attack be made by motion under 28 U.S.C.A. 8 2255 
which was enacted to take the place of habeas corpus in such 
cases and was intended to confer no broader right of attack 
that might have been made in its absence."’ Taylor v. United 
States, 177 Fed. 24194. See also Adams v. United States, 222 
Fed. 2d 45. 
"Questions as to the sufficiency of proof at.a trial in which the 
prisoner was convicted cannot be raised by a motion to vacate 
judgment and sentence. 28 U.S.C. § 2255". Hanley v. United 
States, 222 F2d. 566; = App. D.C. ——s (May 19, 1955)."" 
The points raised by the defendant have already been affirmed on appeal. 
5. "The Court is not required to make findings of fact and con- 
clusions of law on the defendant's motion, where it conclusively appears 
from the face of the motion, and the files and records of the case that 
the prisoner is entitled to no relief. Birtch v. United States, 173 Fed. 
2d. 316. See also Jordan v. United States District Court for the Dis- 
trict of Columbia, | U.S. App. D.C. _ (April 19, 1956). 


WHEREFORE, It appearing that the sentence of the Court was 


not imposed in violation of the Constitution or Laws of the United States, 
and that the Court had jurisdiction to impose the sentence, and that the 


sentence was not in|excess of the maximum authorized by law, and is 
not further subject to collateral attack, and it further appearing that the 
files and records of the case conclusively show that the prisoner is 
entitled to no relief, the Government respectfully moves the Court to 
deny the defendant's motion to vacate. 


/s/ Oliver Gasch 
United States Attorney 


| /s/ Alfred Burka 
[ Certificate of Service] Asst. United States Attorney 


[ Filed May 31, 1958] 
[| Denied, Curran, J., 6/26/58] 


Motion To Vacate Judgment, Set Aside Sentence, Discharge 
Defendant From Custody, Or In The Alternative Grant A 
New Trial 


Jurisdiction of this court is invoked pursuant to the provisions 
of Title 28, Section 2255, United States Code, which reads in partinent 
part as follows: 

"A prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon the ground 
that the sentence was imposed in violation of the Constitution or laws 
of the United States, or that the court was without jurisdiction to im- 
pose such sentence, or that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case conclu- 
sively show that the prisoner is entitled to no relief, the court shall 
cause notice thereof to be served upon the United States Attorney, grant 
a prompt hearing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. 

If the court finds that the judgment was rendered without juris- 
diction, or that the sentence imposed was not authorized by law or 
otherwise open to collateral attack, the court shall vacate and set aside 
and shall discharge the defendant (prisoner) or resentence him or grant 
a new trial or correct the sentence as may appear appropriate. 

This case may be summarized as follows: On August 23, 1954, 
a true bill was filed in this Court (G.J. Noo 843/54 charging the de- 


fendants, Virgil V. Lampe and Woodrow W. O' Bryan, with second- 
degree murder (22 D.C. Code 2403) of Fred B. LaMar, who died on 
or about July 18, 1954; on August 26, 1954, the defendant Virgil V. 
Lampe, appearing in proper person and by his attorney, being arraigned 


in open Court upon the indictment entered a plea of not guilty thereto 
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and was remanded to the District Jail; 

On Jan. 11, 1955, following the trial, the jury returned a ver- 
dict that the defendant, Virgil V. Lampe was guilty as charged and that 
the defendant Woodrow W. O'Bryan was not guilty, thereupon the case 
as to Defendant Lampe was referred to the probation officer of the 
court and Defendant O'Bryan was released from further custody in the 
case; on Jan. 21, 1955, Defendant Lampe was sentenced to imprison- 
ment for 8 to 24 years by Judge Edward N. Curran following the denial 
of a motion for a new trial, whereupon the defendant filed a notice of 
appeal; on Jan. 19, 1956, the judgment was affirmed by the United 
States Court of Appeals for the District of Columbia Circuit. 

And the defendant, Virgil V. Lampe, now moves the Court to 
vacate the judgment, set aside the sentence imposed upon him on 
Jan. 21, 1955, and discharge him from custody; or in the alternative 
grant him a new trial, to cause notice thereof to be served upon the 
United States Attorney for the District of Columbia, grant a prompt 
hearing, determine the issues and make findings of fact and conclusions 
of law with respect thereto. And as grounds therefor the defendant sub- 
mits the following: 

1. Defendant contends that the sentence was imposed in viola- 
tion of the guarantees secured to him by the Constitution of the United 
States: 

that the Court was without jurisdiction to impose such sentence; 
that the sentence is otherwise open to collateral attack and is thereby 
null and void. 

2. Defendant contends further that there has been such a denial 


and/or infringement of his constitutional rights as to render the judg- 


ment vulnerable to collateral attack, and such sentence is thereby null 
and void. 

3. Defendant contends that there are substantial questions of 
law involved and that this motion and the files and records of the case 
cannot conclusively show that the defendant is entitled to no relief, but 
on the contrary conclusively do show that the defendant is entitled to 
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ask this Court, pursuant to the provisions of Title 28, Section 2255, 
United States Code, to cause notice hereof to be served upon the United 
States Attorney for the District of Columbia, to grant a prompt hearing 
thereon, to determine the issues and make findings of fact and conclu- 
.Sions of law with respect thereto. 
AMENDMENT V - CONSTITUTION OF THE UNITED STATES 
"No person shall be held to answer for a capital or otherwise 
infamous crime unless on a presentment or indictment of a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actural service in time of War or 
public danger; nor shall any person be subject for the same of- 
fence to be twice put in jeopardy of life or limb; nor shall be 


compelled in any criminal case to be a witness against himself, 


nor be deprived of life, liberty, or property, without due pro- 
ee ety, or property, without due pro 


cess of law: nor shall private property be taken for public use, 

without just compensation." 

Obviously, the defendant was compelled to be a witness against 
himself in the instant case: The record reveals that the defendant has 
a long history of insanity by reason of delirium tremens; Veterans 
Administration records. The record of the instant case revells that 
after a prolonged drinking spree that had continued for three weeks or 
more that on the morning of July 16, 1954, the defendant drank a half- 
pint of denatured alcohol and thereafter throughout the day and evening 
drank wine and other intoxicants. The crime is alleged to have been 
committed July 16, 1954. Defendant, after being found asleep ina 
drunken condition in Barnard Hill Park, in the District of Columbia , 
at about 4:10 A.M., July 17, 1954, was brought to No. #12 precinct 
at about 4:15 A.M., on July 17, 1954. At the time he was intoxicated 
and a statement was not taken from him concerning the beating (J.A. 
42). He was thereafter sent to the District of Columbia Jail, and he 
was subsequently transferred to the jail hospital. The record shows 
that defendant wag discharged from the hospital at about 10 A.M. , on 
July 19, 1954, whereupon he was interrogated by Officer Schwab 
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concerning the death of the deceased. (J.A. 50). The record of the 
hospital should show that the defendant was taken back to the hospital 
after he was interrogated by Officer Schwab, in few hours the defend- 
ant became violant, and had to be put in a striaght-jacket. 

By Mr. Fennell: (J.A. 51). 

Q. Iwill show you what has been marked for Identification as 
Government Exhibit No. 1, and I will ask you to refer to - 
first of all, can you identify that? 

Yes. 
What is it? 
This isthe original statement taken from Virgil Vincent 


Lampe. typed by Private Albert Sandburg in the presence 


of Detective Flynn of No. #12 precinct, and taken by myself, 
each page initialed with our initials, and signed at the end, 
and also signed by Virgil Lampe after he had read the state- 
ment. 

The defendant contends that he was in such a state of delirium 
tremens on July 17, 18, 19, and a few days thereafter, as to have lost 
control of the free exercise of his will power and to suffer insane 
delusions. That the preparation of such a statement by the police while 
the defendant was under these conditions for the defendant to sign and 
to be used in evidence, violated the provisions of the Fifth Amendment 
to the Constitution of the United States: - - - nor shall be compelled 
in any criminal case to be a witness against himself. And also see 
these cases. Watson vs. United States, 98 U.S. APP. D.C. 234 F 2d 42.,) 
Mallory vs. United States, 1956, U.S. APP. D.C. 236 F 2d 701.,) Upshaw 
vs. United States, 1948, 335 U.S. 410, 69 S. Ct. 170, 9° L. Ed. 100.,) 
McNABB, et al. V. U.S. 318 U.S. 332.,). And that there by that such 
evidence adduced was illegally obtained and adduced, and should have 
been suppressed, Moreover, that since the evidence was illegal, the 
trial was illegal, and the trial being illegal the sentence was and is 
null and void, the Court having been without jurisdiction to impose 
such sentence. The trial judge should not have admitted such evidence 
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since the conditions under which it was obtained violated the Consti- 
tutional guarantees of the defendant, thus denying the defendant a fair 
and impartial trial and due process of law. Defendant arguendo is 
that his conviction rested upon the erroneous admission of evidence 


obtained illegally. The policy of the law is an abuntant tenderness for 


the rights secured to the accused by our Constitution in criminal cases. 
Lewis vs. U.S., 148 U. S. 374. 
Amendment VI - Constitution of the United States: 

In all criminal prosecutions, the accused shall enjoy the right to 


a_speedy and public trial, by an impartial jury of the state and district 


wherein the crime shall have been committed, which district shall have 


been previously ascertained by law, and to be informed of the nature 
and cause of the accusation with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defense. 

The defendant's gurantees under the Sixth Amendment were 
violated and/or infringed to such an extent as to deprive him of a fair 
trial by an impartial jury by the failure and inability of the trial judge 
to convey a clear understanding that evidence admissible as to one 
defendant was inadmissible as to the other defendant, resulting in the 
jury being prejudiced thereby. 

* * * At Times the court attempted to the jury that these 

statements were not to be considered against defendant Lampe. 

- At other times no such admonition was mentioned. In either 
event, however, since only two defendants were involved, it 
was impossible for the jury to consider such evidence as to 

the on defendant without applying it to the other. The failure 

and futility of trying to keep the evidence so separated was 

illustrated when the written statement of one defendant was 
introduced. Major portions of it were devoted to stating that 
the other defendant had committed the crime and yet no 
attempt was made to delete these portions from what was 


read to the jury. The instruction to apply the statement only 
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to one defendant was vain and ineffectual. 

The Court: Now, ladies and gentlemen, these two statements 
that have been read to you, one by Lampe and one by O'Bryan, 
are admissible in evidence only against themselves. In other 
words, anything that was said by O'Bryan in the statement 
against Lampe is not evidence in this case and is not to be 
considered by you against Lampe and is binding only on 
O'Bryan, and any statement made by Lampe is only binding 
against Lampe and not binding against O'Bryan and would not 
be admissible in evidence against him. (J.A. 65). 


Charge of the Court to the Jury: In considering the evidence 
in this case, ladies and gentlemen of the Jury, you may con- 
sider the statements signed by both defendants that were intro- 
duced in the case, and what they said in their statements is 
chargeable only to them; in other words, you could not con- 
sider a statement made, a signed statement made by Lampe 
against O'Bryan, or the signed statement made by O'Bryan 


against Lampe. (J.A. 101). (See transcript of trial No. 
12,551 for confirmation. 
It is doubtful that it was possible for the jury to limit its considera- 


tion of the damaging effect of such statements merely to the one defend- 
ant whom they were admitted the Court's instructions and charge to the 
jury with respect to the statements were so throughly confusing as to 
deprive the defendant of a fair trial before an impartial jury. It is 
doubtful if any jury could perform the herculean task of avoiding preju- 
dice against the defendant under these conditions. 
Further Allegations 

1. Defendant, alleges that he was illegally arrested by Chief 
Officer Schatz, and acting Chief Thomas E. Miller, of the Mt. Rainier 
Police Department, State of Maryland; 

2. Defendant, alleges that he was not legally represented by 
Counsel, through every phrase of the case against him; 
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3. Defendant, states that he was not given a "preliminary hear- 
ing," in this case of alleged second-degree murder; 

4. Defendant, alleges that the testimony given by Officer Thomas 
E. Miller, and Officer Hamilton W. Shoop, was and act of collusion and 
of hearsay testimony; 

. Defendant, alleges that the witness Charles A. Seay, commit- 
ted and act of perjury; 

6. Defendant, states that the Doctors, Christopher J. Murphy, 
Orsinger and Arthur P. Taliferro testimony was inconsistance with the 
facks of the case; 

7. Defendant, alleges that Officer Schwab received defendant 
confession while he was still "Sick" and was still having "Delirium 
Tremens:" 

8. Defendant, States that “Intoxication and "Insanity" by law, is 
a defence; 

9. Defendant, alleges that the co-defendant in the case, namely, 
Woodrow W. O'Bryan, could and probably was the man who killed 
deceased; Fred B. LaMar; and, The Honorable Court should secure the 
"Brief" for appellee and joint appendix so they can see the conflicting 
testimony of this entire case. 

10. The rea gestae argument is still debatable in this case, be- 
cause of the following in the argument on the allegation. 

11. The trial Court erred in the introduction of other evidence, 


such as, 


Argument On The Allegations 


1. Defendant, states that he believes that he was illegally arrested 
by Chief Officer Schatz, and Acting Chief Thomas E. Miller, because of 


the following factors: 


Are officers of another State and jurisdiction permitted to enter a 
jurisdiction not policed by them? 

Further, the question is, are officers of another State allowed to 
enter the District of Columbia, just on an accusation made by a third 


party, when said officers saw no part of a crime being committed? 
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Defendant, contends and alleges that his arrest was an illegal 
one, and such being the case, your defendant should be by Order of this 
Court, released from all further restraint. 

2. This Honorable Court will please take notice of the following. 

This case is known by the Courts and the laws to be a second- 
degree murder case. This then being the case, the defendant was en- 


titled to be legally represented by counsel through every phrase used 
against him. This was not the proceeding in this present case). The 


defendant, was denied the right to have counsel at the (Coroners Hear- 


ing). This then was a denial of the defendant Constitutional rights. 
(See In "re tate," 63 F. Supp. 961, 964 (D.C. D.C. 1954). 

This Honorable Court should upon finding this allegation to be 
true, issued and Order to released the defendant from all further 
restraint. 

3. The defendant, was not given a "Preliminary Hearing" as is 
required by law, +#hieh= when one is charged with a crime that was 
second-degree murder. The aim for such a hearing is for the express 
purpose of having all witnesses faced the accused person. 

The defendant, did not waived his right to a preliminary hearing, 
so this then being the true case. The authorities in charge of this said 
case, committed an illegal act, by not having preliminary hearing of 
this case. 

The (Coroner Hearing) cannot be construed as a "Preliminary 
Hearing" because all the witnesses that appeared later, was not at this 
(Coroner Hearing). 

The authorities who prosecuted this case against the defendant, 
knew that the defendant was entitled to a preliminary hearing, but when 
they did not proceed with the correct procedure in this second-degree 
murder case, they violated the rights of the defendant. 

See The Sixth Amendment On Page Eight For Both (B) And (C) 
Allegation: 
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Provision 
Congress provided that felony defendants must be informed 
of their rights by a magistrate who then, unless the defendant 


waives it, "shall hear the evidence within a reasonable time." 


The rule says the defendant may Cross-examine witness, 
call his own witnesses; if there is no "probable cause" he has 
committed a crime the magistrate must free him; otherwise 
the magistrate may hold him, in jail or on bond, for grand 
jury action. If the grand jury indicts him he is tried in Dis- 


trict Court. 


See Rule 4(A)5(B) of The Federal 
Rules of Criminal Procedure. 


See Watson Vs. United States, 98 U.S. APP. D.C. 234 F. 2d 42.,). 

See Mallory Vs. United States, 1956,U.S. APP. D.C. 236 F. 2d 
701.,). U.S.S.C. Decision on Mallory Case June (1957). 

See Upshaw Vs. United States, 1948, 335 US. 410, 69 S. Ct. 170, 
93 L. Ed. 100.,). 

See Mitchell Vs. United States, 1944, 322 U.S. 65, 64 sup. Ct. 170, 
93 L. Ed. 100.,). 

See Carignan Vs. United States, 1951, 342 U.S. 36, 72 Sup. Ct 97 
97 L. Ed. 48.,). 

See Allen Vs. United States, 1952, 91 U.S. APP. D.C. 197, 202 F 
2d 329, 344 U.S. 869.,). 

See Pierce Vs. United States, 1952, 91 U.S. APP. D.C. 19, 197 F. 
2d 189, 344 USS. 846..,). 

See Tillotson Vs. United States, 1956, 97 U.S. APP. D.C. 231 F. 
2d 736.,). 

See Retting Vs. United States, U.S. APP. D.C. 239, F 2d 916..). 

The Defendant Lampe didn't know about is rights, for he never 
finished the sixth grade, in grade school, and he didn't have a lawyer 
till just before his arraigned in open Court upon the indictment, on 
26th day of August, 1954. And he wouldn't of had one then if it hadn't 


been for a inmate in the same sell at the District of Columbia jail, the 
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inmate in the same sell had the Court appointed lawyer he had call me 
down to the visiting hall, and the first thing he wanted to know was, how 
much money could I give him. The defendant alleges that him didn't 
get a fair trial in this case of second-degree murder. 

Defendant says, that when this Honorable Court finds that this 
allegation is true, that this Court should have a Order issued releasing 
the defendant from all further restraint, and that he be set to his free- 
dom at once. 

4. Defendant, states that the testimony given at the time of his 
trial, by Acting Chief Officer Thomas E. Miller, was in the greater 
part, (Hearsay Testimony). 

Officer Miller, did not take the defendant to No. #12 precinct, 
This was done by Chief Officer Schatz, at the time of La Mar the 
deceased accosted these two Officers in Maryland, Miller was let out 
of the police car to keep checking the doors of establishments under 


his protected custody. 


Officer Miller, did not appear to testify at the (Coroner Hearing). 


So common sence tells use that Chief Officer Schatz, filled in 
Acting Chief Officer Thomas E. Miller with the greater part of Miller's 
testimony, this then was hearsay testimony on the part of Officer 
Miller. 

Then in turn Acting Chief Officer Miller, filled in Officer Hamil- 
ton W. Shoop, of the District of Columbia police, as to what he had 
heard from Chief Officer Schatz, this then became an act of (Collusion) 
on the parts of Acting Chief Thomas E. Miller of the Mt. Rainier police 
Department, for the State of Maryland, and of Officer Hamilton W. 
Shoop, of the District of Columbia Police Department. 

The Honorable Court will please take note that Chief Officer 
Schatz of the Mt. Rainier Police, did not appear at the Defendant's trial. 
The trial Court accepted the statement made by Chief Officer 
Schatz, and made same a part of the record. This then gave the defend- 

ant no chance to cross-examination said Officer Schatz, nor could a 


clear and precise attack be made on said statement, that was permitted 


193 


to enter the Court record. 

How could Acting Chief Officer Miller, know what had occured at 
the (Coroner Hearing), without Chief Officer Schatz, telling him what 
had occured? 

How could Officer Miller, know what occured after Miller had 
left the police car to policed the jurisdiction of his custody without 
Chief Schatz telling him what had occured? 

How could Officer Shoop, know all of the things he testify to, 
without hearing to details from Officer Miller ? 

So defendant alleges and states that Officers Miller and Shoop 


committed Act of Collusion and Perjury. 


For these reasons this Honorable Court should issued and Order 
to released the defendant from all further restraint. 
Mt. Rainier Police Head Gets Ax 


This Is The Kind Of Witness That Testify Against 
The Defendant Lampe: 


Mayor Frederick J. Richardson of Mount Rainier, who summarily 
fired the town's acting police Chief, said yesterday the officer might be 
given a chance to resign. 

Richardson said he saw Acting Chief Thomas E. Miller, 34, drunk 
in city hall on Monday night and fired him on the spot. 

The Mayor said yesterday he had the power, as administrative 
head of the town, to take such action. Miller said yesterday he wouldn't 
contest the dismissal. 

The ousted officer said he would hand in his resignation to the 
town council. 

Richardson said he would confer with the council to see if Miller 
would be allowed to resign or if the council preferred "to let the dis- 
missal go at that" 

"At any rate," said the Mayor, "its a closed issue." -- Taken 
from the Times Hearld 1954. 

A True Copy and teste: 'In verbatim." 

The said officer, Miller, was fired the same date, that he testify 
at the trial. 
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And Chief Officer Schatz was and Alcoholic. He told so may lies 
at the Coroner Hearing, that he was afaird to appear at the trial. 

5. The defendant, alleges and states that the witness for the Dis- 
trict of Columbia Government, namely, Charles A. Seay, committed an 
act of perjury, by the testimony he gave at the defendants trial. 

Defendant, can not ever recalled ever noticing the witness before, 
in the District or around Mt. Rainier Maryland. 

When this witness testify at the trial that he knew the defendant 
for years, this was a bareface and an outright false-hood. 

Everything this witness had to say at the defendants trial, was 
pure false-fication on his part against the defendant. 

This testimony given by the witness, Charles A. Seay, at the de- 
fendants trial, was and is an act of perjury, committed against the de- 
fendant. 

The defendant will gamble his life against the electric chair, that 
Chief Officer Schatz payed this man Seay, to testify that the Defendant 
Lampe was out to get LaMar the deceased.’ 

This then being a true fact in the case, the defendant says, that 
this Honorable Court, should issued and Order for the released of this 
defendant from all further restraint. 

6. The defendant, states and alleges that the Doctor's, Christopher 
J. Murphy, Orsinger and Arthor P. Taliferro, testimony was inconsis- 
tance with the true facts of the defendants case. 

First and foremost, Doctor Murphy denied your defendant the 


right to have an attorney for the "Coroner Hearing." (This was a denial 


of the Sixth Amendment, wherein it says that the accuse shall be legally 
represented, through every phrase of the case used against him). This 


is an inconsistance of defendants case. 


Second, Doctor Taliferro did not see the deceased Fred B. La 
Mar, until July 17, 1954, at nine (9: A.M.,) It must be remembered 
that the defendant, the co-defendant O'Bryan and the deceased Fred B. 
LaMar, was arrested on July 17, 1954, at four ten (4:10 A.M.,) and 
placed on the Blotter at No. #12 precinct, by Officer Shoop, at (4:15., 
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Then according to the testimony given by Shoop, LaMar, did not 
arrived at D. C. General Hospital until (8:25 A.M.,) It's only a fifteen 
minute ride from No. #12 precinct to the D. C. General Hospital. 


The unanswered question is just where was the de- 
ceased Fred B. LaMar, from (4:15 A.M.,) when he left 
No. #12 precinct, to go to the D. C. General Hospital ? 

And to why he wasn't admitted to said hospital until 
(8:25 A.M.) ? 

And as to why, no Doctor examine said deceased 
until (9:00 A.M.,)? 

It must be remembered that the deceased LaMar, 
was alleged to have been in a serious condition, by all 
the police officers involved in this case. 

Where was the deceased Fred B. LaMar, from four 

fifteen (4:15 A.M.,) when he left No. #12 precinct to go to 

the hospital, and to the time of (8:25 A.M.,) when he was 

admitted to the D. C. General Hospital. 

According to testimony the deceased LaMar was in a serious 
condition, so where did the police have Fred B. LaMar, from (4:15 
A.M..,) until (8:25 A.M.,) A matter of four (4) hours elapsed before he 
was admitted to the D. C. General Hospital. 

And Doctor Taliaferro didn't see the deceased until nine (9: A.M.,) 
matter of approximately Five (5) hours later after the police were to 
take LaMar to the hospital. 

Your defendant says that if any one was the cause of the death 
of the deceased Fred B. McMar, then the police and the D. C. General 
Hospital, are the ones that should have been charged with the crime, 
and not the defendant. 

First; LaMar was alleged to be in a serious condition, 
and testimony showed that he was. 

Second; LaMar walked approximately one half mile in 
this serious condition to accost Chief Officer Schatz and 
Acting Chief Officer Miller. 
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Third; LaMar, was taken from the No. #12 precinct at 

four fifteen A.M., to be taken to the hospital. It is about a 

fifteen minute ride at the most, from No. #12 precinct to the 

D. C. General Hospital. 

Fourth; LaMar, wasn't admitted to said hospital until 

Eight Twenty Five A.M., 

Fifth; Why or what caused this delay ? 
Sixth; why was it that no Doctor examine nim until nine 

(9:00 A.M.,) ? 

Compiled these charges and questions and what is left 

other than to state that the police and said hospital was on 

their parts neglieble and incompetent, and because of this 

they are the real murders of the deceased Fred B. LaMar. 

This then being another true fact in favor of the defendant, the 
defendant says, that this Honorable Court, should have issued and Order 
to released the defendant from all further restraint. 

7. Your defendant, states and alleges that Officer Schwab, of the 


Metropoletan police, received the alleged confession through the illness 


of the defendant and through intrapment. 

The defendant was committed to the District jail, by Judge A. 
Nadine Gallagher, to be treated for alcoholism, on July 17, 1954. 

While the defendant was in the District jail hospital on July 17, 
18, 19, and three or four days thereafter, he was treated by Doctor 
Orsinger for alcoholism and for delirium tremens. 

Though defendant was still sick and under the influence of the 
alcohol he had drank, Doctor Orsinger had checked your defendant 
from the hospital. This was on July 19, 1954. 

The Officer Schwab, came to the District jail, and it has been 
alleged that he question the defendant in regards to the deceased, Fred 
B. LaMar. 

Further Officer Schwab, had the defendant sign some sort of a 
confession. 

The defendant does not even to this day recalled being inter- 
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rogated by Officer Schwab, nor does the defendant recalled Signing a 
confession. 

Defendant was still under the influence of the alcohol he had 
drank, and although he had been discharged from the District jail hos- 
pital, he was re-admitted to said hospital after being interrogated by 
Officer Schwab, because of having delirium tremens, and he was put 
into a straight-Jacket because of same. 

This being discharged from the hospital as being cured, could 
only have been for a purpose. That purpose was to have the defendant 
sign said confession, even though Doctor Orsinger knew that the defend- 
ant was still sick and under the influence of alcohol, because the record 
should show that your defendant was re-admitted to the hospital a short 
time after his discharged from the hospital, for acute delirium tremens 
and had to be confined in a straight-Jacket because of his violence. 

The confession received by Officer Schwab, should have been 
classified as null and void, because he got same while defendant was 
under the influence of alcohol and in the delirium tremens. 

Intoxication, like insanity, goes to mental capacity, like insanity 
intoxication is an affirmative defence. There is socialogical, philo- 
sophical, or humanitarian reason why the common law rule should not 
be abandon completely. (See Hopt V. U.S., 104 U.S. 631, on partial 
abandonment.,). There is no sensible reason why this Officer Schwab 
should not have received confirmation from Doctor Orsinger, to the 
sobriety of the defendant, before questioning the defendant, the actions 
of Officer Schwab, constitute nothing else but entrapment of the defend- 
ant. 

When Detective Flynn, took the stand to testify; he said the de- 


fendant was in bad shape, and looked as if the defendant was still under 


the influence of alcohol, while he was being interrogated by Officer 
Schwab. 

Some States take a harsh and unrealistic view on intoxication as 
a defence. (See state V. Harrison, 222 N.C. 455, 23 S.E. 2d. 885,). 
(State V. Quigley, 135, 199 A. 269.,) This should not deter this Court 
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from establishing the rule here that sobriety, like sanity, must be 
established beyoned a reasonable doubt by the prosecution, once same 
evidence on the issue comes into the trial proceedings. 

There is no logical difference between the two conditions, they 
both go to capacity to entertain criminal intent. 

Alcoholism, like insanity, is now looked upon as a disease. 

Alcoholic like the defendant acts from compulsion, not volition. 

Under these conditions the confession obtained by Officer Schwab, 
was insufficient to'be held as a true confession obtained from the de- 
fendant, and as such the confession, should be held to be null and void. 
(See - Watson Vs. United States, 98 U.S. APP. D.C. 234 F 2d 42.,) 
Mallory Vs. United States, 1956, US. APP. D.C. 236 F 2d 701.,) US. 
S.C. Decision on the Mallory case June 1957.,) Upshaw Vs. United 
States, 1948, 335 U.S. 410, 69 S. Ct. 170, 93 L. Ed. 100.,) McNabb, et 
al. V. US. 318 US. 332.,) 

The defendant, says that this Honorable Court should for the 
reasons cited in this allegation, and proff thereof, issued and Order to 
released the defendant from all further restraint, and that he be set to 
his freedom at once. 

8. Defendant states and alleges and gives proff herein as follows 
that Intoxication is a defence as well as insanity. 

The record is full of evidence that the defendant was and is an 


alcoholic and much addicted to strong drink. 


The evidence in an of itself was sufficient to make lack of 
capacity to intertain criminal intent an issue, shifting the burden to 
the Government to'prove sufficient sobriety to intertain the intent to 
murder. 

Once the issue of Intoxication was raised whether indirectly or 
directly, simple justice required the trial Court to instruct the jury on 
that defence (See TATUM V. U.S., SUPRA at 616, 617., 

""* * * In criminal cases the defendant is entitled to have 

presented instructions relating to a theory of defence for 


which there is any foundation in the evidence, even though 
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the evidence may be weak insufficient inconsistent or of 
doubtful credibility." 
While the TATUM case treats with insanity as does the defendant. 


The District of Columbia, like the U. S. Supreme Court, requires the 
prosecution to prove sanity beyoned a reasonable doubt, once some 
evidence of insanity is introduced. (Holloway V. U.S., 80 APP. D.C. 
3, 148 F. 2d 665.,)(Davis V. U. S., 160 U.S. 469., But in this case of 
the defendant, the District of Columbia, did not abide by the cases 
cited, because defendant defence was on insanity, and the subject of 
intoxication was brought up in the course of the defendants trial. 

There was no proff given by the prosecution beyoned the reason- 
able doubt that the defendant was not insane at the time of the crime, 
nor was there any proff given by the prosecution that the defendant was 
not an alcoholic. (See Durham rule., 

But there was plenty evidence that the defendant was insane at 
the time of the crime, and that he was and is a confirmed alcoholic. 

Medical frontiers have advanced since the days of the early com- 
mon law, the Courts have recognized this fact in recent decisions, 
certainly some instructions on intoxication was mandatory, in this case. 
(See 53 - A.M. JUR. 666.) 

This Honorable Court should upon finding that the contentions in 
this allegation made by the defendant are true, then it should have 
issued an Order to released the defendant from all further restraint. 

9. The defendant says that the co-defendant, namely, Woodrow 
W. O'Bryan, was just as much guilty as defendant, if defendant was 
guilty at all, but from the defendants standpoint, he is not, nor has he 
ever been the actual murder of the deceased Fred B. LaMar. 

The defendant, the co-defendant and Fred B. LaMar, one and all 
had been on a drunken spree for approximately three weeks. 

Its true that the defendant was drunk and asleep in Bernard Hill 
Park, but so were the other two. 

LaMar, said that Lampe and O'Bryan, had beat him up, but 
couldn't the defendant been the one that was asleep under the tree in 
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Bernard Hill Park, and isn't it possible that O'Bryan was the one that 
beat La Mar instead of the defendant. 

10. The rea gestae argument is still debatable in this case, be- 
cause the full and true factors were not fully explained to the jury by 
the trial Judge. 

For example the deceased LaMar said to Chief Schatz and Act- 
ing Chief Officer Miller; "Get me to a hospital Schatz," this was said 
by LaMar at approximately (4:10 A.M.,) July 17, 1954; From the testi- 
mony it was stated that Chief Schatz, got out of the patrol Car, and 
help the deceased LaMar into said Police Car. 

Did Chief Schatz take Fred B. LaMar, the deceased to the hospi- 
tal? He did not instead he took LaMar to the Bernard Hill Park, after 
arresting the Co-defendant Woodrow W. O'Bryan, and your defendant, 
he drove all three to the No. #12 precinct. 

This Honorable Court must always keep in mind that Fred B. 
LaMar, the deceased was in a serious condition, as has been shown 
under (Allegation 6 on Page 20, 21, 22. 

Officer Shoop ‘of No. #12 precinct, testify that he received a 
statement from LaMar, the deceased, and at (4:15 A.M.,) he sent La 


Mar, by the No. #9 police patrol wagon to the hospital. 


Fred B. LaMar, the deceased according to the testimony given 
at the time, of the defendants trial, was not received and admitted to 
D. C. General Hospital until (8:25 A.M. the morning of July 17, 1954. 

The question now is, just where was the deceased Fred B. La 
Mar, from (4:15 A.M.,) when he left No. #12 precinct to go to the 
hospital, and to the time he was admitted in D. C. General Hospital at 
(8:25 A.M.,)? This is a matter of approximately Four (4) hours, not 
accounted for, as to why LaMar was not taken to the hospital as it was 
so intended when he left No. #12 precinct at (4:15 A.M..,) 

Further no Doctor saw LaMar, until (9:00 A.M.,) that morning 
of July 17, 1954. Further Doctor Taliferro did not at that time give 
LaMar, a full examination in regards to La Mar Serious condition, 
instead LaMar was treated the same as any attier drunken person was 
treated. 
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The whole thing comes to this: That the police were negliable 
and incompetent, by their not taken the deceased Fred B. LaMar, 
directly to the hospital, instead they withheld LaMar from having treat- 
ments for over Four (4) hours. By this unorthodox proceeding by the 
police, the defendant states to this Court, that the police are to blame 
for the death of Fred B. LaMar, and not the defendant. Because had 
the police taken LaMar, directly to the hospital, the chances are that 
the life of Fred B. LaMar might have been saved. 

Even Doctor Taliferro was negliable and incompetent, because he 
failed to examine LaMar, testimony has been given that LaMar was in 
a serious condition, and that one could see this from all the blood on 
the victim clothes and from the condition of the victim face. 

First, the Court misapplied the doctrine of rea gestae in admit- 
ting statements by the deceased made when he was first found by the 
police officers. The record did not support the trial Court's judgment 
that these statements were spontaneous utterances. They addmitted 
the statements without any showing as to (1) the time between the in- 
juries and the statements (2) the distance he traveled after his injury 
and before the statements, and (3) the activities of the deceased after 
his injuries and before the statements. 

Moreover the statements were admitted in spite of proof that 
deceased had the power and ability to reflect before he made the state- 
ments. 

After the statements were admitted, there was evidence that 
seven to nine hours had elapsed from the time of the injuries to the time 
of statements and there was an indication that during that period de- 
ceased had traveled a distance of possibly one half mile. This evidence 
militated against the introduction of the evidence and if it had been 
offered before the statements were admitted, may have resulted in their 


exclusion. It wholly failed to support their introduction. 


A fortiori the court erred when it permitted testimony as to state- 


ments made by the deceased at the precinct about forty minutes after 


his first statements. 
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Secondly, defendant was the victim of the Court's failure and in- 
ability to convey a clear understanding as to the effect of evidence ad- 
missible against the co-defendant, but inadmissible as to defendant. 

For these reasons it is respectfully submitted that it was error 
to admit statements by the deceased as part of the rea gestae. See 
Guthrie V. United States, 92 U.S. APP. D.C. 361, 207 F. 2d 19.,) 

Defendant's conviction was brought about by the improper intro- 
duction of evidence. 

11. The trial Court erred in the introduction of other evidence. 

Throughout the trial the Court paid lip service to the well recog- 
nized principle that statements made by the co-defendant, in the 
absence of defendant, were not admissible as to defendant. But the 
record reveals plainly that this distinction was not, and could not have 
been, preserved as to defendant. 

For example, when Officer Shoop was relating what O'Bryan told 
him at the precinct after the two had been arrested, he said that O'Bryan 
had made certain statements casting the blame on defendant. Defend- 
ant's objection was sustained (Tr. 46; JA) and the witness was told he 
was not to relate what O'Bryan said about Lampe. Despite this admoni- 
tion, however, he proceed to testify that Lampe "started to beat on him" 
and that O'Bryan said that he (O'Bryan) thought he only pushed or 
touched deceased with his hands a couple of times. Since there were 
only two men involved, O'Bryan's exculpation of himself was obviously 
an accusation against defendant. In this instance therefore the witness 
first disregarded the Court's ruling and then evaded it. The Court's 


ruling was wholly nullified and the result was that serious incriminating 


evidence was admitted even though hearsay and in spite of the Court's 


ruling. 

When the prosecution offered and the Court allowed the written 
statement by the co-defendant, defendant Lampe was additionally preju- 
diced. By his statement, O'Bryan absolved himself of responsibility 
for the beating. A substantial part of his statement, however, was 
devoted to accusing defentant Lampe of robbing the deceased and then 
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beating him. While it is true that the Court promptly instructed the 
jury that the statement of each defendant was admissible only against 
himself, it is respectfully submitted that the jury could not possibly 
follow such an instruction in this case. 

As to the portions of the statement which absolved O'Bryan, obvi- 
ously if the jury relied upon those statements, they necessarily applied 
them against defendant, because by exonerating O'Bryan they left only 
defendant as perpetrator of the offense. 

A further and serious error was committed when the Court per- 
mitted the co-defendant to elicit from Officer Schwab a statement by 
the deceased made at the hospital, which put the blame squarely on de- 


fendant Lampe by completely exonerating O'Bryan. (Tr. 186; JA_) 


At a bench conference prior to the admission of this testimony, the 
Court stated the testimony was to be admitted as to anything favorable 
to O'Bryan, but not as to defendant. The jury, however, were not in- 
structed that the testimony was not admitted as to defendant. And this 
was so even though the Court had stated at the bench that the Govern- 
ment would not have been allowed to introduce the testimony. (Tr. 162- 
3: JA_) 

In these ways, it is submitted, defendant became the victim of a 
failure and inability to apply basic rules of evidence. (See Wheeler V. 
United States, 82 U.S. APP. D.C. 363, 165 F. 2d 225 (1947) This argu- 
ment cannot explain away the errors in admission of statements by the 
deceased against the defendant. 

Moreover it is submitted that such an argument is wholly specu- 
lative. "And where error occurs which, within the range of a reason- 
able possibility, may have affected the verdict of the jury, defendant is 
not required to explore the minds of the jurors in an effort to prove 
that it did in fact influence their verdict." Braswell V. United States, 
200 F. 2d 297, 602 (C.C.A. 5, (1952). 

In this case the co-defendant was not called to testify by the 
Government. I may not be assumed that he would have been called by 
the Government if there had been separate trials. Furthermore when 
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he did testify, his position was vulnerable because of his natural and 
expected inclination to place the blame on another. His testimony was 
improperly corroborated by the introduction of his prior oral and 
written statements. 

The Government may argue that this objection by defendant to 
evidence which was admissible against the co-defendant but which 
prejudiced defendant, was waived by his failure to seek a separate trial 
in the court below. The short answer to such an argument is that de- 
fendant cannot be said to have waived his right to a fair trial. In the 
facts of this case, it is submitted that the court should have declared a 
mis-trial or the Government should have either sought separate trials 
for the defendants or withheld from the trial the evidence which was 
objectionable as to defendant. 

In conclusion it is submitted that the introduction of these types 
of evidence was in error and so thoroughly confusing as to deprive 
defendant of a fair trial. 

Defendant believes that he has been wrongfully convicted of a 
crime he did not commit, and until the allegations and argument given 
herein is disproven, (Justice will not have been done..,). 

Defendant says unto this Honorable Court, that either on one of 
his allegations or all of them, that this Court should have issued an 
Order to released the defendant from all further restraint, and see that 
he is set to his freedom at once. 

WHEREFORE, the defendant moves the Court: 

1. To vacate the judgment, to set aside sentence imposed upon 
him, to discharge him from custody; or in the alternative grant a new 
trial: 


2. To cause notice of this motion to be served upon the United 


States Attorney for the District of Columbia, to grant a prompt hearing 
upon this motion, to determine the issues and make findings of facts 
and conclusions of law with respect thereto. 

3. And for such other and further relief as to the Court the 
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nature of this motion may seem to require. 


/s/ Virgil V. Lampe 
Virgil V. Lampe, Defendant. 


[Proof Of Service] 
[JURAT dated May 27, 1958] 


Affidavit In Support Of Application For Leave To Proceed 
Without Prepayment Of Costs. 


I, Virgil V. Lampe, being first duly sworn according to law, 
depose and say that I am the in above-entitled cause, and, in support 
of my application for leave to proceed in said cause with out being 
required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay costs of said 
suit or action. 

3. That Iam unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said suit 
or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 

1. The Fifth and Sixth Amendment were violated in this case. 

2. The defendant was denied a lawyer at the Coroner Hearing. 

3. The defendant wasn't given a preliminary hearing in this 
case. (Provision by Congress:) 


/s/ Virgil V. Lampe 
Virgil V. Lampe, Defendant. 


[JURAT dated May 29, 1958] 


Let the applicant proceed 
without prepayment of costs. 
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In The United States District Court For The 
Eastern District of Virginia 


At Alexandria 


Virgil V. Lampe 
V. 
Donald Clemmer et al. 


ORDER OF DISMISSAL 

Upon consideration of the petition of Virgil V. Lampe for a writ 
of habeas corpus directed Donald Clemmer et al., it appears to the 
court that petitioner is a citizen of the United States and that he is un- 
able to pay the costs of this proceeding and, therefore, it is 

Ordered that the petition be filled and the said petitioner be, and 
he is hereby, permitted to proceed herein without the prepayment of 
costs or the giving of security therefor; and 

It further appears to the court from the petition itself, that this 
Court is without jurisdiction to entertain the petition inasmuch as the 


remedy by a motion (made to the Court which imposed the sentence} 
under section 2255, Title 28, United States Code, to vacate set aside or 
correct that sentence, and an appeal from its denial, would be adequate 


and effective to test the legality of petitioners detention, and, therefore, 
it is further 

Ordered that the said writ of habeas corpus be denied the peti- 
tioner and that his petition be dismissed. 

Let a copy of this order be sent by the Clerk to the petitioner. to 
the respondent, and'to the United States Attorney for this district. 


(SGD) Albert V. Bryan 


United States District Judge 


| A TRUE COPY. TESTE: 
September 18th, 1957. Walkley E. Johnson, Clerk 


By /s/ Frances W. Gibbs 
Deputy Clerk. 


[Filed June 25, 1958] 


OPPOSITION TO DEFENDANT'S MOTION TO VACATE 
JUDGMENT SET ASIDE SENTENCE, DISCHARGE THE 
DEFENDANT FROM CUSTODY OR, IN THE ALTERNATIVE, 
GRANT A NEW TRIAL 


Comes now Oliver Gasch, United States Attorney in and for the 
District of Columbia, and in opposition to the motion of the defendant, 
to vacate judgment, represents unto the Court the following: 

1. An indictment was returned on August 23, 1954, charging the 
defendant and another with second degree murder, a copy of said indict- 
ment being served on the defendant the following day. On August 26, 
1954, the defendant was arraigned and entered a plea of not guilty. The 
following day, D. A. St. Angelo, Esquire, was appointed to represent 
the defendant. On September 30, 1954, the defendant was allowed to 
proceed in forma pauperis. A motion for mental examination of the 
defendant, with affidavit in support thereof, was filed on October 1, and 
granted on October 4, 1954. On November 16, 1954, a report of Dr. 
Gerhardt Gordon, advising the Court that the defendant was of sound 
mind was filed, and, on December 1, a report of Dr. Amino Peretti was 
filed with the same conclusion. On January 6, 1955, the jury in the 
defendant's case was sworn. Mr. St. Angelo was present with the de- 
fendant at that time, as he was at all the stages of the trial proceedings. 

On the 11th of January, 1955, the jury took the case and returned 
a verdict of guilty as charged with respect to the defendant Lampe, and 
not guilty with respect to his co-defendant. On January 12, 1955, a 
motion for a new trial was filed. This motion was argued by Mr. St. 
Angelo on January 21, 1955, and denied, whereupon the defendant was 
sentenced to be imprisoned for a term of from eight to twenty-four 
years. A notice of appeal was filed and, on February 6, 1956 the United 
States Court of Appeals for the District of Columbia Circuit, with a full 
transcript of the trial proceedings before it, affirmed the judgment of 
the Court. The points raised on appeal were, principally, erroneous 
receipt in evidence of three statements of the deceased made to the 


police, and the fact that the jury was not adequately instructed that the 
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confession of co-defendant was not binding on Lampe. On February 27, 
1956, a motion in the nature of a motion for reduction of sentence was 
filed with the Court. On February 24, 1956, said motion was denied by 
Judge Edward M. Curran. 

On May 23, 1956, there was filed a motion to vacate judgment, 
set aside sentence, discharge defendant from custody, or, in the alter- 
native, grant a new trial. Opposition to said motion was filed on June 4, 
1956 by the United States, through its attorney, Oliver Gasch. On 
June 12, 1956, the defendant's motion was denied by Judge Edward M. 
Curran. 

2. On May 31, 1958, the defendant filed the instant motion, which 
is another motion to vacate judgment, set aside sentence, discharge the 
defendant from custody, or, in the alternative, grant a new trial. In the 
first part of defendant's instant motion, he merely recites verbatim the 
whole of his previous motion, filed on May 23, 1956. In said first part 
of his motion, the defendant bases his claim for relief on "substantial 
questions of law" which include: being compelled to be a witness 
against himself by virtue of his statement to the police, while allegedly 
having delirium tremens, i.e., illegally obtained evidence, and the 
alleged erroneous instruction of the Court as to a statement by his co- 
defendant. In the defendant's present motion, he lists eleven allega- 
tions. Although he refers to these eleven claims as "Further Allega- 
tions", the fact of the matter is that he brings up only four new points; 
namely, that the defendant was illegally arrested; that the defendant 
was not legally represented by counsel at the Coroner's Inquest; that 
he was not given a preliminary hearing; and that testimony of certain 


government witnesses was hearsay, born of collusion, and/or perjured. 


3. The allegations, each and every one, contained within the 
defendant's instant motion, are hereby denied. 

4. Each of the allegations put forth by the defendant involve 
errors of law or fact and should have been properly raised by a timely 
appeal. "Prisoners adjudged guilty of a crime should understand that 
28 U.S.C.A. § 2255 does not give them the right to try over again the 
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cases in which they have been adjudged guilty. Questions as to the 
sufficiency of the evidence or involving errors either of law or fact 
must be raised by timely appeal from the sentence if the petitioner 
wishes to raise them. Only where the sentence is void or otherwise 
subject to collateral attack may the attack be made by motion under 
28 U.S.C.A. § 2255, which was enacted to take the place of habeas 
corpus in such cases and was intended to confer no broader right of 
attack than might have been made in its absence." Taylor v. United 
States, 177 F. 2d 194, 195 (1949). All of the points raised by the de- 
fendant in his first motion, filed on May 23, 1956, and repeated verbatim 
in the instant motion, have already been either affirmed on appeal or 
disposed of through the denial of his first motion to vacate filed on 
May 23, 1956. 

5. With regard to the "Further Allegations", there is, first of all, 
defendant's question of illegal arrest. That an accused's constitutional 
right has been violated, without more, is usually of no significance. 
There must be a causal relationship between the alleged violation and 
the subsequent conviction. United States v. Sturm, 180 F. 2d 413, 415, 
cert. denied, 339 U.S. 986 (1950). The defendant shows no causal 
relationship between his alleged illegal arrest and his subsequent con- 


viction, and an illegal arrest, by itself, cannot be grounds for relief, 


either by way of direct appeal or collateral attack. Newman v. United 
States, 87 U.S. App. D.C. 419, 184 F. 2d 275 (1950), cert. denied, 340 
U.S. 921 (1951). 

6. Defendant's second and third contentions may be disposed of 


jointly. His second is that he was not legally represented by counsel 
at the Coroner's Inquest, and his third is that he was not given a pre- 
liminary hearing. It suffices to say on these points that a defendant 
has no constitutional right to a preliminary hearing prior to indictment 
or prior to trial (Clarke v. Huff, 73 App. D.C. 351, 119 F. 2d 204 (CA- 
D.C., 1941)) and, therefore, he has no right to counsel at a Coroner's 
Inquest. 

7. Defendant's last allegation is that testimony of certain Govern- 
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ment witnesses was hearsay, collusive, and/or perjured. Errors in 
ruling on admissibility of evidence at a trial may not be entertained on 
a motion under Section 2255. Hurst v. United States, 177 F. 2d 894 
(C.C.A. 10th, 1949); and Davilman v. United States, 180 F. 2d 284 (C.C. 
A. 6th, 1950). Therefore, defendant's allegations pertaining to hearsay 
and collusive testimony are not of the type that can be considered under 
the instant motion, and should have been raised on direct appeal. 
Adams v. United States, 95 U. S. App. D.C. 354, 222 F. 2d 45 (1955). 
See also, Mitchell v. United States, (C.C.A. D.C.) No. 14198, decided 
June 12, 1958, wherein the U. S. Court of Appeals for the District of 
Columbia Circuit, through Judge E. Barrett Prettyman, said, (in the 
second from the last paragraph of the opinion) that an admission of 
hearsay testimony into evidence is a simple error of law and the point 
cannot be raised on a motion under Section 2255. Finally, the defend- 
ant's contention that a government witness gave perjured testimony is 
invalid because it is vague and unsupported by any facts. Before such 
a charge will lie, it must be shown not only that perjured testimony was 
used, but that it was knowingly and intentionally used by the Government. 
United States v. Rutkin, 212 F. 2d (C.C.A. 3d, 1954) and United States v 
Spadafora, 200 F. 2d 140 (C.C.A. 7th, 1952). The defendant hereunder 
has done neither. 

8. Any other remaining points that are not dealt with specifically 
in the opposition were either affirmed on appeal or answered in the 
Government's opposition to defendant's previous motion filed on May 
23, 1956. It need hardly be pointed out that, by the very wording of the 
statute, 28 U.S.C. § 2255, and by judicial precedent, the Court is not 


required to consider successive motions filed under Section 2255, even 


though subsequent motions may urge allegations not previously 
presented to the Court. Dunn v. United States, 234 F. 2d 219 (C.C.A, 
6th, 1956); Corcoran v. United States, 231 F. 2d 449 (C.C.A. 7th, 1956); 
Burns v. United States, 229 F. 2d 87 (C.C.A. 8th, 1956), cert. denied, 
351 U.S. 910; Jackson v. United States, 224 F. 2d 556 (C.C.A. 4th, 1955), 
cert. denied, 350 U.S.924. Therefore, it is urged that, if this motion 


Denied. Not taken in good faith. 
Curran, J. Aug. 18/58 
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be treated as being a motion under 28 U.S.C. § 2255, it is a successive 
motion which this Court may deny without hearing. This motion raises 
the same or similar points raised heretofore. 

9. The Court is not required to make findings of fact and con- 
clusions of law on the defendant's motion where it conciusively appears 
from the face of the motion and the files and records of the case that 
the prisoner is entitled to no relief. Birtch v. United States, 173 F. 2d 
316. 

WHEREFORE, it appearing that the sentence of the Court was 
not imposed in violation of the Constitution or laws of the United States, 
that the Court had jurisdiction to impose the sentence, that the sentence 
was not in excess of the maximum authorized by law and is not further 
subject to collateral attack, and it further appearing that the files and 
records of the case conclusively show that the prisoner is entitled to 
no relief, the Government respectfully moves the Court to deny the 
defendant's instant motion without a hearing. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant 
United States Attorney 


/s/ J. Philip Smith 
Assistant United States Attorney 


[Certificate of Service] 


[Filed July 7, 1958] 


Affidavit In Support Of Application For Leave To Proceed 
on Appeal (Denial of Motion to Vacate Sentence) Without 


Prepayment Of Costs 


I, Virgil V. Lampe, being first duly sworn according to law, 
depose and said that Iam the in above-entitled cause, and, in support 
of my application for leave to proceed in said cause with out being 
required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 
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2. That because of my poverty I am unable to pay costs of said 
suit or action. 

3. That Iam unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said suit 
or action. 

5. That the nature of my cause of action is briefly stated as 


follows: 
* 


NOTICE OF APPEAL 

Name and address of appellant—Virgil V. Lampe - Box 25, Lorton, 
Virginia. 
Name and address of appellant's attorney—Don't have any 
Offence—Second degree murder 
Concise statement iof judgment or order, giving date, and any sentence— 
Trial on Jan 11, 1955. Sentenced on Jan 21, 1955, to 8 to 24 years. 
Motion to vacate judgment, set aside sentence, discharge defendant 
from custody, or in the alternative grant a new trial. Pursant to the 
provisions of Title 28, Section 2255, United States Code. 
Name of institution where now confined, if not on bail—District of Co- 
lumbia Reformatory. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 


July 3, 1958 /s/ Virgil V. Lampe 
Date Appellant 


None 
Attorney for Appellant 


Al. To be allowed to proceed on appeal from motion in forma pauperis— 
in comformity with Section. 1915, Title 28, U.S. Code. 


/s/ Virgil V. Lampe 
In Proper Person. 


[JURAT dated July 3, 1958] 
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MOTION 
Under 28, U.S.C. 2255, - (Plain Error) 
Seriously affects Substantial Rights and 
Violation of due-process of law. 


Comes now the petitioner, Virgil V. Lampe, and states to the 
Court, that I, should be discharged, or granted a new trial: 


I, the petitioner, states of my co-defendant, Woodrow Wilson 


O'Bryan, was found Not Guilty, and the Honorable Judges, statement 
was encompetent to the Jury, by opening the minds of the Jury. that 
the confession of the co-defendant, or admission. He also testified in 
his own behalf. See - Surratt, vs: United States, U.S. App. D.C. 

No. 14967, July 9th, 1959, (Reversed) in fact of his examination for 
Insanity, and was competent to stand trial, petitioner, concludes that 
the complete and thorright type of examination required for a proper 
determination of the issue of responsibility was never made because 
it had not been ordered. Winn, vs: United States, U.S. App. D.C. No. 14 
14875, July 9th, 1959, (reversed) also see - Blocker, vs: U.S ia Se 
App. D.C. No. 14224, June 25th, 1959, (reversed) Also - Blunt, vs: 
U.S. 101 U.S. App. D.C. 266.275 n. 23, 244 F. 2d 355, 364 n. 23, 
1957, (reversed) 

It is also true that D.C. Code § 24-301 (Supp VII, 1959, provides 
only for an examination limited to trial competency. But nothing in 
that statue nor anywhere else in the law prevents the Court in a case 
where it is obvious that the trial will revolve about the issue of the 
accused's mental state at time of the crime, from ordering such 
examination as will produce the evidence requit.d to determine that 
issue - particularly where, as here, the accused is without the 
financial and intellectual resources to obtain this evidence on his own. 
However, there is a vast difference between that mental state which 
premits an accused to be tried and that which also permits him to be 
held responsible for a crime, Lyles, vs: US., 103 U.S. App. D.C. 22, 
254 F2d 725. (1957), Where there is significant evidence that defendant 
might have been of unsound mind at time of alleged crime, Government 
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has burden of proving sanity and jury should be instructed on sanity 
issue, as a necessary Corollary the Court should have instructed the 
jury on the issue of sanity at time of crime and condention of I, the 
petitioner, this was| not done, due to the fact that specific intent was 
also an element of the crime to be proved, coupled with evidence that 
petitioner suffered from alcoholism, Goforth, vs: U.S. - U.S. App. 
D.C. No. 15,029, June 30th, 1959, (Reversed) also, Davis, vs: USS. 
160 U.S. 469; Tatum, vs: U.S. 88 U.S. App. D.C. 386, 190 F.2d 612; 
Durham, vs: U.S. 94 U.S. App. D.C. 228, 214 F. 2d 862; Douglas, vs: 
US. 99 U.S. App. D.C. 232, 239. F.2d 52; Satterwhite, vs: US. __ 
U.S. App. D.C. --- F.2d. ‘87. Wash L. Rep., 548]. 

Petitioner states disclosing substantial questions for review, 
does not comport with the duty of the United States Attorney to assure 
that justice is done, Berger, vs: U.S. 295. U.S. 78. 88. (1935), the 
Supreme Court quotes the statement submitted to Congress on behalf 
of the Judicial Conference Committee on Habeas Corpus, procedure, 
the [§2255] Motion remedy broadly covers all situations where the 
sentence is "open to collateral attac,' as a remedy, it is intended to 
be as broad as "Habeas Corpus,' Griffin, vs: Illinois, decided 1956, 
Justice Frankfutrer, concluded that it would preferable to use the 
Griffin, law in futher, the High Courts vote was a 5-4, and did not 
decide that question but in, Wood, v: State (1879) 34 Ark. 341, 46 AM 
Rep. 13. will prove the controlling laws of the United States are the 
same (as) (1879), so this however does and will stop the District 
Attorney in stating this does not apply to this case, price, v: Johnston, 
334 U.S. 266. Supreme Court required the District Court to entertain 
a fourth application and this is only the third (3rd) with facts, and new 
grounds stated. "Supreme Court, in Marshall, vs: U.S. June 15th, 


1959. reversed a conviction which had been affirmed on appeal the 


evidence of this case must be put before a jury for it to decide on evi- 
dence presented only in this case, but the closeness of this connection 
will be shown by the facts brought in evidence to individual cases and 
cannot be decided on the basis of any general medical principle. [94 
US. App. D.C. 228. 241, 214. F. 2d 862, 875. (1954.] Gilliam, vs: 
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US. US. App. D.C. No. 14900. June 18th (1959) (reversed) 

Petitioner states Ellis, vs: U.S. 356 U.S. 674. 1958 that this case 
should be heard that its contentions are not frivolous, Williams, vs: 
U.S. 13119 Mullen, vs: U.S. No. 14663, both cases where reversed 
without dissent, Griffin, vs: Illinois, 351. U.S. 12, 18. 1956, see opinion 
of Judge Edgerton, in Cash, vs: U.S.__' U.S. App. D.C. ____ 261 F.2d. 
731, 741. Judgment vacated, 357 U.S. 219 (1958) We cannot review 
the cases which prove to have merit without reviewing, it is stated that 
the fact of a third 3rd party supplying the misinformationas known as 
a statement "typewritten, by Det. Sgt. Ray C. Schwab, which was claim 
to have been signed by petitioner Glanzer, vs: Shepard, 233 N.Y. 236. 
135. N.E. 275, 23. A.L.R. 1425, it cannot be said unless it is in his own 
handwritting because a Det. can write anything he wishes and say sign 
this, this is not due process of law with counsel to advise him of his 
rights. Petitioners Constitution rights have been violated. In all 
criminal prosecutions, the accused shall enjoy the rights to a speedy 
and public trial by an impartial jury of the state and district wherein 
the crime shall have been committed, which district shall have been 
previously ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to 
have the assistance of counsel for his defence at all times; under Rule 
28, Fed rules of Criminal procedure the Court Error'ed in not having 
expert witnesses to testify on petitioners behalf at the time of arrest 


and this was not done; 


It is expressly provided in rule 5(A) of fed rule of Criminal 


procedure (18 U.S.C.A.) that a person apprehended by the police for an 
alleged crime must be taken "without delay, before the nearest Com- 
missioner or officer powered to commit persons & persons charged 
with offenses against the law of the United States,"’ this was not done 
in this case it has become axiomatic since the ruling of the Supreme 
Court in McNabb, vs: U.S. 318 U.S. 332, 87 L. Ed. 819. as recently re- 
affirmed by the Supreme Court in Mallory vs: U.S. US. eg ere 
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(2d) 1479, that incrimination statements obtained from accused persons 
while under police detention during a period of unecessary delay in 
arraignment are inadmissible, also see Upshaw, vs: U.S. 335. U.S. 410. 
93-L. Ed. 100.) Waston, vs: U.S. 98. U.S. N.C. 231, 234 F 2d 42). (Note) 
Birtch, vs: U.S. 173 F 2d 316. Where the District Attorney wrongfully 
states that the Court is not required to make findings of facts of peti- 
tioners motion, the entent of crime must be proved, Williams, vs: 

US. 76 U.S. App. D.C. 299, 131 F.2d. 21. see McAffee case to make 
findings and facts of law. 70 App. D.C. at P. 151) therefore petitioner 
is entitled to a full hearing on this Motion. See Smith, vs: U.S. US. 
App. D.C. No. 14599. July 7th, 1959 (reversed) 


/s/ Virgil V. Lampe 
Petitioner 


[JURAT dated July 20, 1959] 


[Proof of Service] 


[Filed July 30, 1959] 


OPPOSITION TO MOTION 
UNDER 28 U‘S.C. § 2255 

Comes now the United States by its Attorney, the United States 
Attorney in and for the District of Columbia, and , in opposition to the 
motion by the defendant, represents unto the Court the following: 

1. The allegations, each and every one, contained within the de- 
fendant's motion, are hereby denied. 

2. The defendant's claim that he was not taken before a com- 
mitting magistrate without delay lacks legal merit for this motion 
inasmuch as there is no constitutional right to a preliminary hearing. 
Clarke v. Huff, 73 U.S. App. D.C. 351, 119 F. 2d 204 (1941). 

3. The defendant's claim that the Court erred in not ordering a 
complete psychiatric examination of him and his claim that he was 
insane at the time of the commission of the crime also lacks legal 
merit for this motion. Bishop v. United States, 96 U.S. App. D.C. 117, 
223 F. 2d 11 (10th Cir. 1949). 
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4. Finally, the defendant's claim that the Court erred in not in- 
structing the jury on the alleged issue of insanity is without legal merit 
for this motion. An alleged error by the Court in its instructions to 
the jury may not be raised in a Section 2255 motion in lieu of an appeal. 
Adams v. United States, 95 U.S. App. D.C. 354, 222 F. 2d 45 (1955); 
Hastings v. United States, 184 F. 2d 939 (9th Cir. 1950). 

5. The Court is not required to make findings of fact and con- 
clusions of law on the defendant's motion where it conclusively appears 
from the face of the motion and the files and records of the case that 
the defendant is entitled to no relief. Birtch v. United States, 173, F. 
2d 316 (4th Cir. 1949). 

WHEREFORE, it appearing that the sentence of the Court was not 
imposed in violation of the Constitution or laws of the United States, 
that the Court had jurisdiction to impose the sentence, that the sentence 
was not in excess of the maximum authorized by law and is not further 
subject to collateral attack, and it further appearing that the files and 
records of the case conclusively show that the prisoner is entitled to 
no relief, the Government respectfully moves the Court to deny the 
defendant's instant motion without a hearing. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant 
United States Attorney 


/s/ J. Philip Smith 
Assistant United States Attorney 


[Certificate of Service] 


[Filed Aug. 20, 1959] 9) anneal 


Application To Leave/Without Prepayment of Costs 
or Fees, denial of motion of Aug. 4, 1959 


I, Virgil V. Lampe, being first duly Sworn according to law 


deposes and says that I am the appellant in the above entitle cause 
in Support for leave to proceed without being required to prepay Fees 


or Costs. 
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. Iam a citizen of the United States 

. That because of my poverty I am unable to pay cost 
. That I am unable to give security for same 

. That Iam entitle to the redress I seek in action 

. That the nature of my cause is brief 


Appeal from Denial Aug. 3, 1959, to Motion under title 28, 
§ §§44, U.S.C. 


/s/ Virgil V. Lampe 
Appellant 
Leave to appeal without prepayment 
of costs granted. 
/s/ Curran, J. Sept. 10/59 


[JURAT dated Aug. 17, 1959] 


